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Introduction


This guidebook has been prepared as a part of development cooperation project 389/2011/PR2011 Strengthening the institutional capacities of the insurance market supervisor of the Republic of Azerbaijan, implemented by the experts of the Polish Financial Supervision Authority (PFSA-UKNF) for the representatives of the insurance market supervisory authority of the Republic of Azerbaijan, which is the final beneficiary.

This guidebook is based on the knowledge and experience of PFSA-UKNF experts in both legal and practical aspects of the functioning of the insurance market in the European Union, including in particular in areas that are important from the point of view of the proper protection of the interests of consumers of insurance services, and also on knowledge of the functioning of the insurance market in the Republic of Azerbaijan, obtained as a result of analysis of the prevailing legal regulations that apply to it and during seminars and workshops conducted for representatives of the Azerbaijani insurance market supervisor in the course of three project missions (Baku, Republic of Azerbaijan, 4-6 July and 1-3 August 2011, and Warsaw, Republic of Poland, 12-14 September 2011). 
 
This guidebook covers issues discussed during the execution of the project, including, in particular, those regarding the legal and institutional arrangements related to the protection of consumers of insurance services that operate in the European Union and also the detailed arrangements in this regard adopted by Poland. The guidebook presents also the experience of the PFSA-UKNF in the exercise of supervision of the activities of insurance undertakings in areas related to protection of the interests of consumers of insurance services, which experience, in the opinion of the guidebook’s authors, may be made use of in the insurance market in the Republic of Azerbaijan, contributing to an increase in the effectiveness of the protection of consumers of insurance services. 
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[bookmark: _Toc310893023]SECTION I – LEGAL AND INSTITUTIONAL SOLUTIONS ADOPTED IN THE EUROPEAN UNION TO STRENGTHEN PROTECTION OF THE INTERESTS OF CONSUMERS OF INSURANCE SERVICES

1. [bookmark: _Toc310893024]Introduction

The financial market of the European Union is one of the most developed in the world. The first decisions on the creation of a single financial market were taken shortly after the Treaty of Rome. In 1960 the Council of Ministers of the European Economic Community issued a directive on the abolition of restrictions on the movement of capital between states belonging to the EEC.
The first legislation on a single insurance market in the European Union dealt with the main principles of supervision of the insurance market. These regulations were contained in the so-called first, second and third generation directives, which coordinated statutory, executive and administrative regulations concerning taking up and pursuing of insurance activity.[footnoteRef:1]  [1:  These are the First Council Directive of 24 July 1973 on the coordination of laws, regulations and administrative provisions relating to the taking up and pursuit of the business of direct insurance other than life assurance (73/239/EEC), the Second Council Directive of 22 June 1988 on the coordination of laws, regulations and administrative provisions relating to direct insurance other than life assurance and laying down provisions to facilitate the effective exercise of freedom to provide services and amending Directive 73/239/EEC (88/357/EEC), Council directive of 18 June 1992 on the coordination of laws, regulations and administrative provisions relating to the taking up, pursuit of direct insurance other than life assurance and amending Directives 73/239/EEC and 88/357/EEC (92/49/EEC), the First Council Directive of 5 March 1979 on the coordination of laws, regulations and administrative provisions relating to the taking up and pursuit of the business of direct life assurance (79/267/EEC), the Second Council Directive of 8 November 1990 on the coordination of laws, regulations and administrative provisions relating to direct life assurance, setting out provisions to facilitate the effective implementation of the freedom to provide services and amending Directive 79/267/EEC (90/619/EEC) and the Council Directive of 10 November 1992 on the coordination of laws, regulations and administrative provisions relating to direct life assurance and amending Directives 79/267/EEC and 90/619/EEC (92/96/EEC).
] 

One of the first elements of the insurance market to be regulated and subjected to supervision was the conditions relating to taking up insurance activity both through opening a new insurance undertaking and through expansion of the area of activity already conducted. The Directives recognised as the most important precondition for obtaining authorisation to pursue the business of insurance the presentation by the entity applying for authorisation of a plan for operations in the near future which includes inter alia description of the risks which the undertaking proposes to cover, the conditions of insurance, a schedule of fees, basic assumptions regarding reinsurance, the amount of guarantee capital and, in particular, of own funds to cover the solvency margin and a simulation of operating costs and of revenues from premiums, costs of claims and benefits and, for a period of three years, a balance sheet, profit and loss account and simulation of amount of assets that cover liabilities arising from concluded contracts in regard to the last three years. 
The directives also pointed to the need for constant monitoring by supervisors of issues related to the financial management of insurance undertakings and also to the need for cooperation between the supervisory authorities of individual Member States in monitoring the financial position of these entities. Supervisors were also given appropriate authorisations and assigned supervisory measures that were to assist the restoration of appropriate required financial relations in the business conducted by an insurance undertaking. 
Third-generation directives, which completed the process of creating the foundations of the single insurance market, at the same time introduced the principle of a single insurance licence. This principle allows an entity which has been authorised to pursue activities in certain classes of insurance in one of the countries of the Union to provide the same services in all other member countries.
These directives also increased the emphasis on the role of supervisors in ongoing monitoring of the financial management of insurance undertakings and, in particular, of their solvency. 
The third-generation directives also introduced changes in the area of definition of the position of the home country supervisor. In accordance with their provisions supervision of the foreign activities of insurance undertakings passed out of the hands of the host country supervisor into those of the home country supervisor. This change can lead, unfortunately, to marginalisation of the role of supervision in the host country and the displacement of the centre exercising real supervision to outside its borders. 
As a result of the regulatory solutions adopted major changes have been made to the role of national supervisors in the states of the European Union. On the one hand the scope of supervision exercised over a part of the insurance activity conducted within their jurisdiction has been limited, while on the other hand these supervisors exercise cross-border supervision of all the cross-border operations of national entities. 
All the above solutions have been aimed at ensuring that the activities of insurance sector entities are conducted in such a way as to guarantee the highest standards of the services provided and the greatest possible security for consumers of insurance services.









2. [bookmark: _Toc310893025]EU regulations concerning the insurance sector which are important from the point of view of protection of consumers of insurance services 

Insurance is an area of business that is characterised by a high level of complexity in both its legal and its organisational aspects. Together with the development of the insurance market an increasing imbalance began to be observed between the parties to an insurance contract – between consumers, the weaker entities, and insurance undertakings, which are professionals. This imbalance, which is related in particular, on the one hand, to the increasing diversification and complicated nature of insurance products that are offered to consumers and, on the other hand, to the lack of proper knowledge and, associated with this, lack of understanding of these products by consumers, became the basis for creating regulations that pay particular attention to the direct relationship between an insurance undertaking and a consumer of insurance services. 
From the point of view of the proper protection of consumers the most important regulations in force in the European Union that relate directly to the insurance market certainly include:
Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning life assurance
Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on insurance mediation
• Directive 2009/103/EC of the European Parliament and of the Council of 16 September 2009 relating to insurance against civil liability in respect of the use of motor vehicles and the enforcement of the obligation to insure against such liability (codified version) 

A. [bookmark: _Toc310893026]The directive concerning life assurance

The adoption of Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning life assurance was aimed at facilitating the taking-up and pursuit of the business of life assurance, at eliminating some divergences in the laws of Member States of the European Union concerning the supervision of entities and at coordinating the financial guarantees required of life assurance undertakings. The directive forms part of Community legislation in the field of life assurance, which also includes Council Directive 91/674/EEC of 19 December 1991 on the annual accounts and consolidated accounts of insurance undertakings. 
The approach taken by the directive consists of bringing about such harmonisation as is essential, necessary and sufficient to achieve the mutual recognition of authorisations and of prudential control systems, thereby making it possible to grant a single authorisation valid throughout the Community and to apply the principle of supervision by the home Member State (by which should be understood the Member State of the European Union in which the head office of the assurance undertaking that covers a commitment is located). 
Since the purpose of this guide is discussion of the issues related to ensuring proper protection of the interests of consumers of insurance services, attention will be devoted to the principles contained in the directive that relate directly to these issues, while issues related to the conduct of business and the organisation of the financial management of life assurance undertakings will not be discussed in detail. 
The issues dealt with in the directive that are important from the point of view of the protection of the interests of consumers of insurance services are the following: 
· Member States should not grant authorisation for the pursuit of business in the area of life assurance and simultaneously in the area of other classes of insurance than life assurance (Article 18). If an undertaking carried on these activities prior to the regulations entering into force it may continue such activity only on condition that it ensures that each activity is managed separately and in accordance with the necessary requirements of the law. The requirement to divide activities by type of insurance is intended to protect the interests of policyholders and to ensure that minimum financial obligations in respect of one type of activity are not covered by funds from business of a different type. 
· A Member State should guarantee by legal regulations that a policyholder may cancel a life assurance contract in force within 14 to 30 days of the date of conclusion of the contract (Article 35). The giving of notice of cancellation of the contract by a policyholder should have the effect of releasing him from any future obligations under the contract. The other legal effects and the conditions of cancellation should be determined by the law applicable to the contract. This concerns in particular the arrangements for informing the policyholder that the contract has been concluded. Member States need not apply this principle to contracts concluded for a period of no more than six months and in cases where, because of the status of the policyholder or the circumstances in which the contract was concluded, the policyholder does not need this special protection. Member States are to specify these cases in their national rules. 
· The directive states that it is in the interests of policyholders to have access to the widest possible group of insurance products available in the Community so that a particular consumer can choose the product that is best suited to his needs. Together with access to a varied choice of products, policyholders should be assured access to the necessary product information. The directive observes that this requirement is particularly important in relation to life assurance because the duration of such a commitment can be very long. The consumer should therefore be assured the right to receive clear and accurate information on the essential characteristics of products proposed to him as well as particulars of the body to which the policyholder, assured person or beneficiaries of contracts may address complaints (article 36). In Annex III the directive defines the scope of information which the policyholder should obtain before the conclusion of an insurance contract. If changes to this information are made during the term of the contract, the policyholder should also be informed about them. 

Annex III 
Information for policyholders
The annex contains a schedule of information that must be communicated to the policyholder before the contract is concluded (A) or during the term of the contract (B). 
The information must be provided in a clear and accurate manner, in writing, in an official language of the Member State of the commitment, but may be provided in another language if the policyholder so requests and the law of the Member State so permits or the policyholder is free to choose the law applicable.

A. Before concluding the contract:
	Information about the assurance undertaking: 
	Information about the commitment:

	- the name of the undertaking and its legal form
- the name of the Member State in which the head office and, where appropriate, the agency or branch concluding the contract is situated 
- the address of the head office and, where appropriate, of the agency or branch concluding the contract



	- definition of each benefit and each option 
- term of the contract 
- means of terminating the contract
- means of payment of premiums and duration of payments 
- means of calculation and distribution of bonuses
- indication of surrender and paid-up values and the extent to which they are guaranteed 
- information on the premiums for each benefits, both main and supplementary benefits, where appropriate
- for unit-linked policies, definition of the units to which the benefits are linked
- indication of the nature of the underlying assets for unit-linked policies
- arrangements for application of the cooling-off period 
- general information on the tax arrangements applicable to the type of policy
- the arrangements for handling complaints concerning contracts by policyholders, lives assured or beneficiaries under contracts including, where appropriate, the existence of a complaints body, without prejudice to the right to take legal proceedings 
- law applicable to the contract where the parties do not have a free choice or, where the parties are free to choose the law applicable, the law the assurer proposes to choose




B. During the term of the contract: 
In addition to the policy conditions, both general and special, the policyholder must receive the following information throughout the term of the contract:
	Information about the assurance undertaking:
	Information about the commitment:

	- any changes in the name of the undertaking, its legal form or the address of its head office and, where appropriate, of the agency or branch which concluded the contract
	- all the information listed in the table above in the event of a change in the policy conditions or amendment of the law applicable to the contract
- every year, information on the state of bonuses 




B. [bookmark: _Toc310893027]The directive on insurance mediation

The adoption of Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on insurance mediation was intended to regulate and to continue the process of unification of requirements for the activities of insurance and reinsurance intermediaries, i.e. the activities of persons who play a special role in presenting and disseminating insurance and reinsurance products. 
The directive noted that coordination of national provisions on professional requirements and registration of persons taking up and pursuing the activity of insurance and reinsurance mediation can contribute both to completion of the single market for financial services and to enhancement of consumer protection in this field. The consumer should be aware of whether he is dealing with an intermediary who is advising him on products from a broad range of insurance undertakings or on products provided by a specified number of insurance undertakings. The consumer should also be guaranteed the right to receive from the intermediary a specified range of information on insurance products. 
Because the scope of the directive includes, above all, rules for the taking-up and pursuit of activities by natural and legal persons established in a Member State or persons who intend to take up the activities of insurance and reinsurance mediation, those issues that are particularly relevant to the protection of consumers' interests are discussed below. 
· Registration of intermediaries (Article 3)

Persons engaged in business as insurance and reinsurance intermediaries before commencing activities must meet the requirement of registration by the competent authority of the Member State. A Member State may establish one or more registers of intermediaries provided that they lay down criteria for registration. Intermediaries who satisfy certain professional requirements are subject to registration. Intermediaries who lose their authorisation are removed from the registry and are obliged to return the document issued to them that certifies their right to operate. 


· Organisation and conduct of an information point about intermediaries (Article 3)

Member States are required to create a single information point that allows quick and easy access to information from various registers, is compiled electronically and is kept updated about insurance and reinsurance intermediaries. 
· Professional requirements (Article 4)

Insurance and reinsurance intermediaries, in order to start operations, should possess appropriate knowledge and ability, as determined by the home Member State of the intermediary. Member States need not apply this requirement to all individuals working in an undertaking who pursue the activity of mediation. It should be ensured that a reasonable proportion of the persons within the management structure of such undertakings who are responsible for mediation in respect of insurance products and all other persons directly involved in mediation demonstrate the knowledge and ability necessary for the performance of their duties. 
Intermediaries should be of good repute. As a minimum they must have a clean police record or other national equivalent in relation to serious criminal offences against property or other crimes related to financial activities and should not have previously have been declared bankrupt, unless they have been rehabilitated in accordance with national law. 
· The obligation to insure activity 

Intermediaries should hold professional liability insurance, or some other comparable guarantee against liability arising from professional negligence, for at least EUR 1,000,000 applying to each claim and EUR 1,500,000 per year for all claims, unless these were not already provided for by the undertaking in whose name or on whose behalf the intermediary acts. 
· Protection of consumers in relation to the transfer of insurance premiums (Article 4) 

Member States are to take all necessary measures to protect customers against the inability of the intermediary to transfer the premium to the insurance undertaking or to transfer the amount of a claim or return premium to the party insured. These measures are to take one or more of the following forms: 
a) regulations established by law or contract whereby monies paid by the customer to the intermediary are treated as having been paid to the undertaking, whereas monies paid by the undertaking to the intermediary are not to be treated as paid to the customer until the customer actually receives them, 
b) a requirement for insurance intermediaries to have financial capacity amounting, on a permanent basis, to 4% of the sum of annual premiums received, subject to a minimum of EUR 15,000, 
c) a requirement that customers’ monies be transferred via strictly segregated customer accounts and that these accounts may not be used to reimburse other creditors in the event of bankruptcy, 
d) a requirement that a guarantee fund be established. 


· Complaints about intermediaries (Article 10)

Member States are to ensure that appropriate procedures are established which allow customers and other interested parties, especially consumer organisations, to register complaints about intermediaries. In all circumstances answers must be given to complaints received. 
· Out-of-court redress (Article 11) 

Member States are to encourage the setting-up of appropriate and effective complaints and redress procedures for the out-of-court settlement of disputes between intermediaries and customers, using existing bodies where appropriate. 
· Information requirements – information provided by an intermediary (Articles 12 and 13) 

Before the conclusion of any initial insurance contract, and, if necessary, upon its amendment or renewal, an intermediary must provide the customer with at least the following information: 
a) his identity and address, 
b) the registry in which he has been included and the means for verifying that he has been registered, 
c) whether he has a holding, direct or indirect, representing more than 10% of the voting rights or of the capital in a given insurance undertaking 
d) whether a given insurance undertaking or parent undertaking of a given insurance undertaking has a holding, direct or indirect, representing more than 10% of the voting rights or of the capital in the insurance intermediary,
e) the procedures referred to in Article 10 allowing customers and other interested parties to register complaints about insurance and reinsurance intermediaries and, if appropriate, about out-of-court complaint and redress procedures. 
In addition, an insurance intermediary must inform the customer, concerning the contract that is proposed whether:
- he provides advisory services based on the obligation to provide a fair analysis of products, or
- is under a contractual obligation to conduct insurance mediation business exclusively with one or more insurance undertakings. In that case he must, at the customer’s request provide the names of those insurance undertakings, or 
- he is not under a contractual obligation to conduct insurance mediation business exclusively with one or more undertakings and does not give advice based on the obligation to provide a fair analysis referred to in paragraph 2. In that case he must, at the customer’s request, give him the name of the insurance undertakings with which he may and does conduct business. 
In those cases where information which is to be provided solely at the customer’s request, the customer must be informed that he has the right to request such information. 
If the insurance intermediary informs the customer that he gives advice he is obliged to do so on the basis of a fair analysis of a sufficient number of insurance contracts available on the market, to enable him to make recommendations, in accordance with professional criteria, regarding which insurance contract would be adequate to meet the customer’s needs. 
Prior to the conclusion of any specific contract, the insurance intermediary shall at least specify, in particular on the basis of information provided by the customer, the demands and the needs of that customer as well as the underlying reasons for any advice given to the customer. These details should be modulated according to the degree of complexity of the proposed insurance contract.
The information provided to the customer should be communicated in accordance with the following rules: 
- It should be communicated on paper or by any other durable medium available and accessible to the customer, 
- It should be clear, accurate and comprehensible to the customer, 
- It should be communicated in an official language of the Member State of the commitment or in any other language agreed by the parties. 

C. [bookmark: _Toc310893028]The directives relating to motor insurance 

The adoption of Directive 2009/103/EC of the European Parliament and of the Council of 16 September 2009 relating to insurance against civil liability in respect of the use of motor vehicles and the enforcement of the obligation to insure against such liability (referred to below as the Motor Insurance Directive) was intended to ensure transparency and clarity in the existing regulations relating to motor insurance. It replaced the following legal acts:
• Council Directive 72/166/EEC of 24 April 1972 on the approximation of the laws of Member States relating to insurance against civil liability in respect of the use of motor vehicles and to the enforcement of the obligation to insure against such liability – the first motor insurance directive,
• Council Directive 84/5/EEC of 30 December 1983 on the approximation of the laws of the Member States relating to insurance against civil liability in respect of the use of motor vehicles – the second motor insurance directive,
• Council Directive 90/232/EEC of 14 May 1990 on the approximation of the laws of the Member States relating to insurance against civil liability in respect of the use of motor vehicles – the third motor insurance directive,
• Council Directive 2000/26/EC of 16 May 2000 on the approximation of the laws of the Member States relating to insurance against civil liability in respect of the use of motor vehicles – the fourth motor insurance directive,
• Directive 2005/14/EC of the European Parliament and of the Council of 11 May 2005 amending Council Directives 72/166/EEC, 84/5/EEC, 88/357/EEC and 90/232/EEC and Directive 2000/26/EC of the European Parliament and of the Council relating to insurance against civil liability in respect of the use of motor vehicles.
The purpose of developing these directives was the need to ensure the fullest possible protection of parties injured in accidents caused by motor vehicles using a variety of mechanisms to provide this protection. When discussing rules for insurance against civil liability in respect of the use of motor vehicles, one must bear in mind also the much wider range of interested parties for whom this insurance is of particular importance:
- policyholders in respect of civil liability and parties injured in road accidents,
- insurance undertakings operating in this area (since this insurance constitutes an important part of non-life insurance business in the Community),
- citizens and traders interested in the free movement of persons and vehicles.
In view of this it was judged that Member States should strive to reinforce and consolidate the internal market in motor insurance by taking measures to ensure that civil liability for damage arising in connection with the use of motor vehicles was insured and the regulations in force in this field were uniform and offered the citizens of all countries of the EU equal protection of their interests. With this in mind, to avoid the possibility of erroneous interpretation of the Motor Insurance Directive, there were introduced a number of definitions, including notably those relating to the following terms:
• ‘vehicle’ means any motor vehicle intended for travel on land and propelled by mechanical power but not running on rails and any trailer, whether or not coupled to this vehicle.
• ‘injured party’ means any person entitled to compensation in respect of any loss or injury caused by vehicles.
• ‘territory in which the vehicle is normally based’ means:	
· the territory of the state of which the vehicle bears a registration plate, irrespective of whether the plate is permanent or temporary, or
· in cases where no registration is required for a type of vehicle but the vehicle bears an insurance plate, or a distinguishing sign analogous to a registration plate, the territory of the state in which the insurance plate or the sign is issued, or
· in cases where these marks are not required for certain types of vehicle, the territory of the state in which the person who has custody of the vehicle is permanently resident, or 
· in cases where the vehicle does not bear any registration plate or bears a registration plate which does not correspond or no longer corresponds to the vehicle, the territory of the State in which the accident took place (this definition was adopted solely for the purpose of loss adjustment).

The contents of the Motor Insurance Directive deal in particular with the following issues:


• Compulsory insurance of vehicles (Article 3)
In accordance with the Motor Insurance Directive communication, each Member State must take appropriate measures that to ensure that all vehicles normally based in its territory are covered by insurance. Such compulsory insurance must cover both damage to property and personal injuries. Each Member State must also take measures to ensure that a contract of insurance also covers:
· according to the law in force in other Member States, any loss or injury which is caused in the territory of those states,
· any losses or injuries suffered by nationals of Member States during a direct journey between two territories, if there is no national insurers’ bureau responsible for the territory which is being crossed (losses or injuries are to be covered in accordance with the laws of the state in whose territory the vehicle is normally based)
• Checks on insurance (Article 4)
The principle has been adopted of assuming that all Community motor vehicles travelling in Community territory are covered by insurance against civil liability in respect of their use. Member States should, therefore, refrain from systematic checks on insurance in respect of vehicles normally based in the territory of a Member State and in respect of vehicles normally based in the territory of a third state entering their territory from the territory of another Member State.
• Derogation from the obligation in respect of compulsory insurance of vehicles (Article 5)
A Member State may derogate from compulsory insurance in respect of certain natural or legal persons, public or private. In such cases, Member States are to take measures to ensure that compensation is paid in respect of any loss or injury caused in its territory and in the territory of other Member States by vehicles belonging to such persons.


A Member State may derogate from compulsory insurance in respect of certain types of vehicles. In such cases, the Member State is to ensure that such vehicles are treated in the same way as vehicles in respect of which the obligation to insure against civil liability in respect of the use of vehicles has not been met.
• National insurers’ bureaux (Article 6)
Each Member State must ensure the functioning of a national insurers’ bureau the function of which is, where an accident is caused in its territory by a vehicle normally based in the territory of another Member State, to obtain information about:
· the territory in which the vehicle is normally based and its registration mark, if any,
· insurance of the vehicle (normally appearing on the green card in the possession of the person having custody of the vehicle).
Each Member State must also ensure that the its national bureau communicates this information to the national insurers’ bureau of the state in whose territory the vehicle that caused the accident is normally based.
• National measures concerning vehicles normally based on the territory of third countries  (Article 7)
Each Member State is obliged to take measures to ensure that such vehicles entering the territory in which the Treaty is in force may not be used in its territory unless any loss or injury that may be caused by those vehicles is covered, throughout the territory in which the Treaty is in force, in accordance with the requirements specified in the relevant regulations of each of the Member States.
• Vehicles dispatched from one Member State to another (Article 15)
If a vehicle is dispatched from one Member State to another, the Member State where the risk is situated is deemed to be the Member State of destination, immediately upon acceptance of delivery by the purchaser, for a period of 30 days, even though the vehicle has not formally been registered in the Member State of destination. In the event that such a vehicle is uninsured at the time of an accident, the Member State of destination shall be liable for payment of compensation.
• The body responsible for compensation for damage caused by an unidentified vehicle or by a vehicle which does not have compulsory insurance (Article 10)
Each Member State is obliged to set up a body (or authorise a body) with the task of providing compensation, at least up to the limits of compulsory insurance, for damage to property or personal injuries caused by an unidentified vehicle or vehicle for which the insurance obligation has not been satisfied. A Member State may establish regulations that govern the satisfaction of claims by this body regarding compensation paid out. 
An injured party should be guaranteed the possibility of applying to the body, which is obliged to give him a reasoned reply regarding the payment of any compensation.
Member States may exclude the payment of compensation by the body in respect of persons who voluntarily entered the vehicle which caused the injury when the body proves that they knew it was uninsured.
Member States may limit or exclude the payment of compensation by the body in the event of damage to property by an unidentified vehicle. Member States may not, however, where the body has paid compensation for significant injury to a person injured in the same accident exclude the payment of compensation on the basis that an unidentified vehicle also caused the material loss (they may provide for an excess of not more than EUR 500 to be borne by the injured party).
• Minimum amounts covered by compulsory insurance (Article 9) 
Member States may themselves establish the amounts of guarantee sums for compulsory motor insurance. The amounts of guarantee sums established by particular states may not, however, be less than:
· in the case of personal injury, a minimum amount of cover of EUR 1,000,000 per injured party or EUR 5,000,000 per claim, whatever the number of injured parties,
· in the case of damage to property, EUR 1,000,000 per claim, whatever the number of injured parties.

• Special categories of injured party (Article 12)
The Motor Insurance Directive establishes a general principle in accordance with which compulsory insurance against civil liability in respect of the use of motor vehicles is to cover liability for personal injuries to all passengers other than the driver.
The members of the family of the policyholder, the driver or any other person who is liable under civil law in the event of an accident, and whose liability is covered by the insurance referred to above, may not be excluded by virtue of that relationship (or affinity) from the possibility of obtaining compensation for personal injuries. 
In accordance with the Directive, compulsory insurance against civil liability in respect of the use of motor vehicles is also to cover liability for loss and injury suffered by pedestrians, cyclists and other non-motorised users of the road who, as a consequence of an accident in which a motor vehicle is involved, are entitled to compensation in accordance with national civil law.
• Exclusion clauses (Article 13)
Each Member State is to take all appropriate measures to ensure the deeming void of any statutory provision or any contractual clause concerning compulsory motor insurance if it excludes from insurance losses and injuries caused in connection with the use of the vehicle by:
· persons who do not have express or implied authorisation to do so,
· persons who do not hold a licence permitting them to drive the vehicle concerned,
· persons who are in breach of the statutory technical requirements concerning the condition and safety of the vehicle concerned.

Member States are to take the necessary measures to ensure the deeming void of any statutory provision or any contractual clause concerning compulsory motor insurance which excludes a passenger from cover on the basis that he knew or should have known that the driver of the vehicle was under the influence of alcohol or of any other intoxicating agent at the time of an accident.
In the case of vehicles stolen or obtained by violence, Member States may decide that compensation may be paid by the body that pays compensation in respect of loss or injury caused by an unidentified vehicle or a vehicle not having insurance. In such cases Member States may fix in respect of damage to property an excess to be borne by the injured party of not more than EUR 250.
• Single premium (Article 14)
 Member States are to take measures to ensure that all compulsory motor insurance policies:
· Provide coverage on the basis of a single premium and during the whole term of the contract throughout the territory of the Community, including all periods when the vehicle remains in another Member State during the term of the contract, and
· guarantee, on the basis of that single premium, in each Member State, the cover required by its law or the cover required by the law of the Member State where the vehicle is normally based when that cover is greater.

• Information for the policyholder about the claims of third parties (Article 16)
Member States are to ensure that the policyholder has the right to request at any time (for at least five years after the end of the term of the contract) a statement relating to claims made by third parties that concern vehicles covered by the insurance contract. At the same time the insurance undertaking, or an appropriate body appointed by a state should be obliged to provide that statement within 15 days of the request.
• Excess (Article 17)
In this area, the Motor Insurance Directive adopts a general principle in accordance with which insurance undertakings may not require any party injured as a result of an accident to bear any excess as far as compulsory insurance against civil liability in respect of the use of motor vehicles.
• Direct right of action (Article 18)
Member States are also obliged to ensure that the injured party in an accident caused by a vehicle covered by motor insurance enjoys a direct right of action against the insurance undertaking covering against civil liability the person responsible for the accident.
• Procedure for the settlement of claims (Article 19)
Member States are required to introduce an appropriate procedure for claims arising from any accident caused by a vehicle covered by compulsory motor insurance, including in respect of accidents occurring in a Member State other than the state of habitual residence of the injured person but taking place in a Member State in which the insured vehicle was normally based. 
The claims procedure should also regulate issues of payment of compensation for injured parties resident in a Member State who are entitled to compensation in respect of accidents that occurred in a third country the national insurers’ bureau of which has joined the green card system if the accident was caused by a vehicle that was normally based in a Member State.
• Compensation procedure (Article 22)	
Member States are obliged to create a duty (backed by appropriate financial sanctions or equivalent administrative sanctions) whereby within three months of the date when the injured party presented his claim for compensation the insurance undertaking is required to provide the person making the claim with a reasoned offer of compensation or if this is not possible (in cases where liability is denied or has not been clearly determined or the damages have not been fully quantified) to provide a reasoned reply to the points made in the claim.
• Information centres (Article 23)
Each Member State is required to establish an information centre In order to make it easier for an injured party to pursue a claim for compensation. The information centre is to be responsible for:
· keeping a register containing information on vehicles which are normally based in the given Member State (vehicle registration number, the number of the insurance policy for the vehicle, the name of the insurance undertaking covering the use of the vehicle) and a register containing a schedule of vehicles which in each Member State benefit from derogation from the requirement of civil liability motor insurance,
· coordinating the collection and dissemination of this information, 
· assisting entitled persons to be apprised of the information.
An injured party should be given access to this information about the vehicle collected by the information centre for a period of seven years from the date of the accident.
In justified circumstances, an injured party may obtain from the information centre the personal particulars of the owner and the user of the vehicle.
In order to facilitate the pursuit of claims by injured parties of road accidents, insurance undertakings are obliged to notify to the information centres of all Member States the name and address of the claims representatives appointed by them in each of the Members States.
• Claims representatives (Article 21)
Each Member State is to take all measures necessary to ensure that all insurance undertakings insuring risks in respect of road accidents appoint a representative to examine and settle claims in each Member State. A representative may act on behalf of one or more insurance undertaking.
Claims representatives must have sufficient powers to represent the insurance undertaking in relation to injured parties and to meet in full their claims against the insurance undertaking. Claims representatives must also be capable of examining cases in the official language of the Member State of residence of the injured person.
• Compensation bodies (Article 24)
Each Member State is required to establish a compensation body responsible for ensuring the payment of compensation to parties injured in road accidents. Injured parties may present a claim to the compensation body in their Member State of residence.
An injured party may submit a claim to the compensation body in their Member State in the following cases:
· If within three months of the date of presentation of the claim, the insurance undertaking has not provided a reasoned reply to the points made in the claim,
· if the insurance undertaking has failed to appointed a claims representative in the Member State of residence of the injured party.
The compensation body is to take action within two months of the date of presentation of the claim by the injured party but is to terminate its action if the insurance undertaking makes a reasoned reply to the claim. 
Immediately after receipt of notification of a claim the compensation body is to inform the insurance undertaking of the vehicle the use of which caused the accident, the compensation body in the Member State in which the insurance undertaking is established and, if known, the person who caused the accident, that it has received a claim from the injured party and that it will respond to that claim within two months of its presentation.
The compensation body which has paid compensation is entitled to claim reimbursement of the amount paid from the compensation body of the Member State in which the insurance undertaking which issued the policy is established. In this situation, the compensation body of the Member State in which the insurance undertaking bearing liability for the injury is established is subrogated to the injured party in his rights against the person who caused the accident or against the undertaking, in so far as compensation was paid.
The compensation body also makes payment of compensation if it is impossible to identify the vehicle or if, within two months of the date of the accident, it is impossible to identify the insurance undertaking. After the payment of compensation, the compensation body acquires the following claims:
· where the insurance undertaking cannot be identified against the guarantee fund in the Member State where the vehicle is normally based,
· in the case of an unidentified vehicle and that of a third-country vehicle against the guarantee fund in the Member State in which the accident took place.



















[bookmark: _Toc310893029] 3.	"Consumer" regulations of the EU that contain solutions of importance to consumers of insurance services

Consumer protection should be ensured at every stage of the consumers’ contacts with traders, i.e. both at the pre-contract stage, during the term of a contract, and also in the case of the termination or completion of the validity of a given legal relationship. 
In this part of the guidebook will be presented selected directives introducing arrangements for the protection of consumers, which relate not only to the area of the insurance sector’s services but also to enterprises that offer their services and products in various areas of the economy. 

1. [bookmark: _Toc310893030]The directive on unfair terms in consumer contracts 

The adoption of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts was aimed at limiting the diversity of conditions included in contracts concluded between sellers or suppliers and consumers and at reducing distortion of competition between sellers and suppliers, and above all at ensuring that contracts concluded with consumers do not contain unfair terms that negatively affect the rights and obligations of consumers. 
[bookmark: _Toc308984314]In the directive it was noted that consumers in general have limited knowledge of the rules of law that govern contracts for the sale of goods and services and that they must, therefore, be especially protected by the adoption of uniform legal standards concerning this issue, both in relation to contracts concluded by word of mouth and in writing, and regardless of whether the terms of a written contract are contained in one or more documents. The Directive, in particular, relates to contractual terms which have not been individually negotiated, and no reference is made to the conditions that determine the main subject of the contract and the relationship of the quality of goods and services to their price so long as these terms are in plain, intelligible language. 
[bookmark: _Toc308984315]The directive points out that contracts should be drafted in plain, intelligible language and that the consumer should be given a real opportunity to examine all the terms of a contract. It is important that all doubts should be interpreted in favour of the consumer. 
Conditions which are regarded as unfair may not be included in contracts and if, nevertheless, such terms are so used, these conditions are not binding on the consumer. 
[bookmark: _Toc308984317]The directive states that the conditions of a contract which have not been individually negotiated are to be regarded as unfair if, contrary to the requirement of good faith, they cause a significant imbalance in the parties’ rights and obligations arising under the contract, to the detriment of the consumer. Terms are always to be regarded as not individually negotiated where they have been drafted in advance and the consumer has therefore not been able to influence the substance of the terms, particularly in the context of a pre-formulated standard contract, even if some aspects have been individually negotiated. If a trader claims otherwise, the burden of proof is incumbent on him (Article 3). 
[bookmark: _Toc308984318]Member States are obliged to ensure that adequate and effective measures exist to prevent the use of unfair terms, involving, inter alia, the right of persons and organisations having a legitimate interest related to the protection of consumers to bring proceedings before the courts or before competent administrative authorities for a decision as to whether contractual terms drawn up for general use are unfair. 
The provisions of the directive do not apply to contracts relating to employment, contracts relating to succession rights, contracts relating to rights under family law and contracts relating to the incorporation and organisation of companies or partnership agreements. 
[bookmark: _Toc308984319]A list of conditions which have already been deemed unfair is attached to the directive. The list is not exhaustive and is only indicative. 

List of unfair terms
Terms which have the object or effect of: 
A)
1. Excluding or limiting the legal liability of a seller or supplier in the event of the death of a consumer or personal injury to the latter resulting from an act or omission of that seller or supplier; 
2. Inappropriately excluding or limiting the legal rights of the consumer vis-à-vis the seller or supplier or another party in the event of total or partial non-performance or inadequate performance by the seller or supplier of any of the contractual obligations, including the option of offsetting a debt owed to the seller or supplier against any claim which the consumer may have against him; 
3. Making a contract binding on the consumer whereas provision of services by the seller or supplier is subject to a condition whose realisation depends on his own will alone; 
4. Permitting the seller or supplier to retain sums paid by the consumer where the latter decides not to conclude or perform the contract, without providing for the consumer to receive compensation of an equivalent amount from the seller or supplier where the latter is the party cancelling the contract; 
5. Requiring any consumer who fails to fulfil his obligation to pay a disproportionately high sum in compensation; 
6. Authorising the seller or supplier to dissolve the contract on a discretionary basis where the same facility is not granted to the consumer, or permitting the seller or supplier to retain the sums paid for services not yet supplied by him where it is the seller or supplier himself who dissolves the contract; 
7. Enabling the seller or supplier to terminate a contract of indeterminate duration without reasonable notice except where there are serious grounds for doing so; 
8. Automatically extending a contract of fixed duration where the consumer does not indicate otherwise, when the deadline fixed for the consumer to express this desire not to extend the contract is unreasonably early; 
9. Irrevocably binding the consumer to terms with which he had no real opportunity of becoming acquainted before the conclusion of the contract; 
10. Enabling the seller or supplier to alter the terms of the contract unilaterally without a valid reason which is specified in the contract;
11. Enabling the seller or supplier to alter unilaterally without a valid reason any characteristics of the product or service to be provided; 
12. Providing for the price of goods to be determined at the time of delivery or allowing a seller of goods or supplier of services to increase their prices without in both cases giving the consumer the corresponding right to cancel the contract if the final price is too high in relation to the price agreed when the contract was concluded; 
13. Giving the seller or supplier the right to determine whether the goods or services supplied are in conformity with the contract, or giving him the exclusive right to interpret any term of the contract; 
14. Limiting the seller's or supplier's obligation to respect commitments undertaken by his agents or making his commitments subject to compliance with a particular formality; 
15. Obliging the consumer to fulfil all his obligations where the seller or supplier does not perform his; 
16. Giving the seller or supplier the possibility of transferring his rights and obligations under the contract without the latter's prior consent, which may lead to a reduction in the guarantees of the consumers’ rights; 
17. Excluding or hindering the consumer's right to take legal action or exercise any other legal remedy, particularly by requiring the consumer to take disputes exclusively to arbitration not covered by legal provisions, unduly restricting the evidence available to him or imposing on him a burden of proof which, according to the applicable law, should lie with another party to the contract. 
B) Scope of subparagraphs 7, 10 and 12: 
a) Subparagraph 7 is without hindrance to terms under which a supplier of financial services reserves the right to terminate unilaterally a contract of indeterminate duration without notice where there is a valid reason, provided that the supplier is required to inform the other contracting party or parties thereof immediately. 
b) Subparagraph 10 is without hindrance to terms under which a supplier of financial services reserves the right to alter the rate of interest payable by the consumer or due to the latter, or the amount of other charges for financial services without notice where there is a valid reason, provided that the supplier is required to inform the other contracting party or parties thereof at the earliest opportunity and that the latter are free to dissolve the contract immediately. 
Subparagraph 10 is also without hindrance to terms under which a seller or supplier reserves the right to alter unilaterally the conditions of a contract of indeterminate duration, provided that he is required to inform the consumer with reasonable notice and that the consumer is free to dissolve the contract. 
c) Clauses 7, 10 and 12 do not apply to: 
- transactions in transferable securities, financial instruments and other products or services where the price is linked to fluctuations in a stock exchange quotation or index or a financial market rate that the seller or supplier does not control; 
- contracts for the purchase or sale of foreign currency, traveller's cheques or international money orders denominated in foreign currency; 
d) Clause 12 is without hindrance to price-indexation clauses, where lawful, provided that the method by which prices vary is explicitly described.

1. [bookmark: _Toc310893031]The directive concerning unfair business-to-consumer commercial practices in the internal market 
[bookmark: _Toc308984325]
The adoption of Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council ( the “Unfair Commercial Practices Directive”) was aimed at raising further the level of protection of consumers. 
The directive applies to commercial practices, including misleading advertising, directly related to exerting influence on the conscious decisions of consumers as to selection of a service or product or trader that will perform the service or provide the product. "business-to-consumer commercial practices" are to be understood as meaning any act, omission, course of conduct or representation, commercial communication including advertising and marketing, by a trader, directly connected with the promotion, sale or supply of a product to consumers.
The directive states explicitly that it applies to unfair business-to-consumer commercial practices before, during and after a commercial transaction. 
The directive expressly prohibits the use of unfair commercial practices (Article 5). By these should be understood practices that: 
1. are contrary to the requirements of professional diligence, 
2. materially distort or are likely to materially distort the commercial behaviour with regard to a product of the average consumer whom it reaches or to whom it is addressed, or of the average member of the group when a commercial practice is directed to a particular group of consumers. 
In particular, commercial practices which are misleading or are aggressive are deemed to be unfair. 
A misleading commercial practice may rely on action or on omission. 
(action) A commercial practice is to be regarded as misleading if it contains false information and is therefore untruthful or in any way, including overall presentation, deceives or is likely to deceive the average consumer, even if the information is factually correct, in relation to one or more of the following elements, and in either case causes or is likely to cause him to take a transactional decision that he would not have taken otherwise (Article 6):
a) the existence or nature of the product; 
b) the main characteristics of the product, such as its availability, benefits, risks, execution, composition, accessories, after-sale customer assistance and complaint handling, method and date of manufacture or provision, delivery, fitness for purpose, usage, quantity, specification, geographical or commercial origin or the results to be expected from its use, or the results and material features of tests or checks carried out on the product; 
c) the extent of the trader's commitments, the motives for the commercial practice and the nature of the sales process, any statement or symbol in relation to direct or indirect sponsorship or approval of the trader or the product; 
d) the price or the manner in which the price is calculated, or the existence of a specific price advantage; 
e) the need for a service, part, replacement or repair; 
f) the nature, attributes and rights of the trader or his agent, such as his identity and assets, his qualifications, status, approval, affiliation or connection and ownership of industrial, commercial or intellectual property rights or his awards and distinctions; 
g) the consumer's rights, including the right to replacement or reimbursement under Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods and associated guarantees, or the risks he may face. 
(omission) A commercial practice is to be regarded as misleading if, in its factual context, taking account of all its features and circumstances and the limitations of the communication medium, it omits material information that the average consumer needs, according to the context, to take an informed transactional decision and thereby causes or is likely to cause the average consumer to take a transactional decision that he would not have taken otherwise (Article 7). 
It shall also be regarded as a misleading omission when a trader hides or provides in an unclear, unintelligible, ambiguous or untimely manner material information or fails to identify the commercial intent of the commercial practice if not already apparent from the context, and where, in either case, this causes or is likely to cause the average consumer to take a transactional decision that he would not have taken otherwise. 
A commercial practice shall be regarded as aggressive if taking account of all its features and circumstances, by harassment, coercion, including the use of physical force, or undue influence, it significantly impairs or is likely to significantly impair the average consumer's freedom of choice or conduct with regard to the product and thereby causes him or is likely to cause him to take a transactional decision that he would not have taken otherwise (Article 8). 
In order to eliminate fraudulent practices and to promote fair business activities the directive points to the possibility of creation by interested parties, for example a group of traders, of codes of conduct (sets of rules), which may also form the basis of assessment of the professional diligence of traders operating in a particular sector. Since Member States are obliged to guarantee to consumers the possibility of pursuing claims arising from the use by traders of unfair practices, in the directive it is stated that the exercise of control by the creators of such codes can have a beneficial effect on the elimination of unfair trading practices. Codes may also avoid the need for recourse to administrative or judicial action and are therefore to be encouraged. 
As has been indicated above, Member States are obliged to adopt appropriate and effective means exist to combat unfair practices, under which persons or organisations regarded under national law as having a legitimate interest in combating unfair commercial practices, including competitors, may: 
a) take legal action against such unfair commercial practices; and/or
b) complain about such unfair commercial practices to an administrative body which is competent either to decide on complaints or to initiate appropriate legal proceedings.
It is for each Member State to decide on the adoption of rules that determine: 
a) whether these legal measures may be directed separately or jointly against a number of traders from the same economic sector;
b) whether these legal measures may be directed against the creator of a code where the relevant code promotes non-compliance with legal requirements. 

Member States confer upon the courts or administrative authorities powers enabling them, in cases where they deem such measures to be necessary taking into account all the interests involved and in particular the public interest:
 
a) to order the cessation of, or to institute appropriate legal proceedings for an order for the cessation of, unfair commercial practices;
b) if the unfair commercial practice has not yet been carried out but is imminent, to order the prohibition of the practice, or to institute appropriate legal proceedings for an order for the prohibition of the practice,
- even without proof of actual loss or damage or of intention or negligence on the part of the trader.
Member States determine whether measures taken are to have interim or definitive effect. 
The directive contains in Annex I a list of commercial practices which are in all circumstances regarded as unfair. This uniform list applies in all Member States and may only be modified by revision of the Directive. 

Commercial practices which are in all circumstances considered unfair
Misleading commercial practices:
1. Claiming to be a signatory to a code of conduct when the trader is not.
2. Displaying a trust mark, quality mark or equivalent without having obtained the necessary authorisation.
3. Claiming that a code of conduct has an endorsement from a public or other body which it does not have.
4. Claiming that a trader (including his commercial practices) or a product has been approved, endorsed or authorised by a public or private body when he/it has not or making such a claim without complying with the terms of the approval, endorsement or authorisation.
5. Making an invitation to purchase products at a specified price without disclosing the existence of any reasonable grounds the trader may have for believing that he will not be able to offer for supply or to procure another trader to supply, those products or equivalent products at that price for a period that is, and in quantities that are, reasonable having regard to the product, the scale of advertising of the product and the price offered (“bait advertising”).
6. Making an invitation to purchase products at a specified price and then:
a) refusing to show the advertised item to consumers; or
b) refusing to take orders for it or deliver it within a reasonable time; or
c) demonstrating a defective sample of it,
with the intention of promoting a different product (“bait and switch”)
7. Falsely stating that a product will only be available for a very limited time, or that it will only be available on particular terms for a very limited time, in order to elicit an immediate decision and deprive consumers of sufficient opportunity or time to make an informed choice.
8. Undertaking to provide after-sales service to consumers with whom the trader has communicated prior to a transaction in a language which is not an official language of the Member State where the trader is located and then making such service available only in another language without clearly disclosing this to the consumer before the consumer is committed to the transaction.
9. Stating or otherwise creating the impression that a product can legally be sold when it cannot.
10. Presenting rights given to consumers in law as a distinctive feature of the trader's offer. 
11. Using editorial content in the media to promote a product where a trader has paid for the promotion without making that clear in the content or by images or sounds clearly identifiable by the consumer (advertorial). This is without prejudice to Council Directive 89/552/EEC.
12. Making a materially inaccurate claim concerning the nature and extent of the risk to the personal security of the consumer or his family if the consumer does not purchase the product.
13. Promoting a product similar to a product made by a particular manufacturer in such a manner as deliberately to mislead the consumer into believing that the product is made by that same manufacturer when it is not.
14. Establishing, operating or promoting a pyramid promotional scheme where a consumer gives consideration for the opportunity to receive compensation that is derived primarily from the introduction of other consumers into the scheme rather than from the sale or consumption of products.
15. Claiming that the trader is about to cease trading or move premises when he is not.
16. Claiming that products are able to facilitate winning in games of chance.
17. Falsely claiming that a product is able to cure illnesses, dysfunction or malformations.
18. Passing on materially inaccurate information on market conditions or on the possibility of finding the product with the intention of inducing the consumer to acquire the product at conditions less favourable than normal market conditions.
19. Claiming in a commercial practice to offer a competition or prize promotion without awarding the prizes described or a reasonable equivalent.
20. Describing a product as "gratis", "free", "without charge" or similar if the consumer has to pay anything other than the unavoidable cost of responding to the commercial practice and collecting or paying for delivery of the item.
21. Including in marketing material an invoice or similar document seeking payment which gives the consumer the impression that he has already ordered the marketed product when he has not.
22. Falsely claiming or creating the impression that the trader is not acting for purposes relating to his trade, business, craft or profession, or falsely representing oneself as a consumer.
23. Creating the false impression that after-sales service in relation to a product is available in a Member State other than the one in which the product is sold.
Aggressive commercial practices
24. Creating the impression that the consumer cannot leave the trader’s premises until a contract is formed.
25. Conducting personal visits to the consumer's home ignoring the consumer's request to leave or not to return except in circumstances and to the extent justified, under national law, to enforce a contractual obligation.
26. Making persistent and unwanted solicitations by telephone, fax, e-mail or other remote media except in circumstances and to the extent justified under national law to enforce a contractual obligation. This is without prejudice to Article 10 of Directive 97/7/EC and Directives 95/46/EC and 2002/58/EC. 
27. Requiring a consumer who wishes to claim on an insurance policy to produce documents which could not reasonably be considered relevant as to whether the claim was valid, or failing systematically to respond to pertinent correspondence, in order to dissuade a consumer from exercising his contractual rights.
28. Including in an advertisement a direct exhortation to children to buy advertised products or persuade their parents or other adults to buy advertised products for them. This provision is without prejudice to Article 16 of Directive 89/552/EEC on television broadcasting.
29. Demanding immediate or deferred payment for or the return or safekeeping of products supplied by the trader, but not solicited by the consumer except where the product is a substitute supplied in conformity with Article 7(3) of Directive 97/7/EC.	
30. Explicitly informing a consumer that if he does not buy the product or service, the trader's job or livelihood will be in jeopardy.
31. Creating the false impression that the consumer has already won, will win, or will on doing a particular act win, a prize or other equivalent benefit, when in fact either:
- there is no prize or other equivalent benefit, or
- taking any action in relation to claiming the prize or other equivalent benefit is subject to the consumer paying money or incurring a cost.

1. [bookmark: _Toc310893032]The directive on the protection of consumers in respect of contracts negotiated away from business premises 

The adoption of Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of contracts negotiated away from business premises was aimed at to the adoption of uniform rules for the protection of consumers in concluding contracts or unilateral commitments between traders and consumers away from business premises. 
The directive points out that the special feature of such contracts is that, as a rule, it is the trader who initiates negotiations, for which the consumer is unprepared and which he may not expect. The consumer is thus unable to compare the quality and price of the offer with other offers. In order to enable consumers to assess the obligations arising under the contract, the consumer should be ensured access to a specified kind of information and should be guaranteed the right to withdraw from the contract within an appropriate period. 
This directive at the same time leaves Member States free to maintain or introduce a total or partial prohibition on the conclusion of contracts away from business premises, inasmuch as they consider this to be in the interest of consumers. 
In accordance with the directive, contracts concluded away from business premises should be understood to be contracts concluded during an excursion organised by a trader away from his business premises, or during a visit by a trader to the consumer’s home or the consumer’s workplace where the visit does not take place at the express request of the consumer (Article 1).The regulations of the directive also apply to offers made contractually by the consumer under conditions similar to those described above, where the consumer is bound by his offer. 
The basic regulations of the directive are as follows: 
* The obligation to provide information about the right to withdraw from the contract (Article 4) 
Traders are required to give consumers written notice of their right of withdrawal within a period of not less than seven days from the receipt of that notice, together with the name and address of a person against whom that right may be exercised. Such notice is to include the date of conclusion of the contract and particulars enabling the identification of it and is to be given to the consumer not later than at the time of conclusion of an contract or when the offer is made by the consumer. 
* The right of withdrawal from the contract (Article 5) 
The consumer has the right to  renounce the effects of his undertaking by sending notice within a period of not less than seven days from receipt of the notice of his right of withdrawal. It shall be sufficient if the notice is dispatched before the end of such period. 
The consumer may not waive the right to withdraw from the contract. 

1. [bookmark: _Toc310893033]The directive on the protection of consumers in respect of distance contracts

The adoption of Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of consumers in respect of distance contracts was aimed at introducing basic uniform and common rules in the field of sales of products and the offering of services at a distance arising from the systematic development and increasingly generality of access to and use of various forms of business communication with consumers. 
By means of distance communication should be understood all and any means which, without the simultaneous physical presence of supplier and consumer, may be used for the conclusion of a contract between those parties. 
The directive indicates that the use of means of distance communication must not lead to a reduction in the information provided to the consumer. Regulations should, therefore, determine the minimum information that is required to be sent to the consumer, whatever the means of communication used. In the case of communication by telephone, it is appropriate that the consumer receive enough information at the beginning of the conversation to decide whether or not to continue. 
Because at the time of deciding on interest in the service or product the consumer is not able actually to examine the product or service offered, it is necessary to ensure for him the right to withdraw from the contract and to pay only the direct costs for returning the goods. 
The consumer may not waive the rights conferred by this directive. 
The directive states that the Member States may introduce or maintain more stringent provisions than those provided for by the directive, in order to ensure a higher level of consumer protection. 
The directive provides a directory of means of distance communication, which are for example: unaddressed printed matter, addressed printed matter, standard letter, press advertising with order form, catalogue, telephone with human intervention, telephone without human intervention (automatic calling machine, audiotext), radio, videophone (telephone with screen), videotext (microcomputer and television screen) with keyboard or touch screen, electronic mail, facsimile machine (fax), television (teleshopping). 
The basic regulations of the directive are as follows: 
* The obligation to supply information before the conclusion of a distance contract (Article 4), 
In good time prior to the conclusion of a distance contract the consumer is to be provided with the following information: 
1. The identity of the supplier, and in the case of contracts requiring payment in advance, his address, 
2. The main characteristics of the goods or services, 
3. The price of the goods or services including all taxes, 
4. Delivery costs, where appropriate, 
5. The arrangements for payment, delivery or performance, 
6. The existence of a right of withdrawal, 
7. The cost of using the means of distance communication, where it is calculated other than at the basic rate, 
8. The period within which the offer or price remains valid, 
9. Where appropriate, the minimum duration of the contract in the case of contracts for the supply of products or services to be performed permanently or recurrently. 
The information provided, the commercial purpose of which must be made clear, is to be provided in a clear and comprehensible manner in any way appropriate to the means of distance communication used, with due regard, in particular, to the principles of good faith in commercial transactions, and the principles governing the protection of those who are unable to give their consent, such as minors. 
In the case of telephone communications the identity of the supplier and the commercial purpose of the call must be made clear at the beginning of any conversation. 
* Obligation to provide written confirmation of information (Article 5) 
The consumer must receive written confirmation or confirmation in another durable medium available and accessible to him of the information received referred to above, in good time during the performance of the contract and at the latest at the time of delivery where goods not intended for third parties are concerned, unless this information has already been given to the consumer before the conclusion of the contract in writing or on another appropriate medium. 
In any event the consumer must be provided with:
- written information on the conditions and procedures for exercising the right of withdrawal from the contract, 
- the address of the place of business of the supplier to which the consumer may address any complaints, 
- information on after-sales services and guarantees which exist, 
- conditions for cancelling the contract, where it is of unspecified duration or a duration exceeding one year. 
* The right of withdrawal from the contract (Article 6) 
In the case of any distance contract the consumer has the right to withdraw from the contract within a period of at least seven working days without penalty and without giving any reason. The consumer may be required to pay only the direct costs of returning the goods. 
If the trader does not give written information to the consumer, the time limit for withdrawal from the contract is three months and is counted, in the case of goods, from the date of their receipt and, in the case of services, from the date of conclusion of the contract. If information about withdrawal is supplied during the course of the three-month period, the period of seven days is counted from the date of supply of this information. 
* Obligation to perform the contract within a specified period (Article 7) 
Unless the parties have agreed otherwise, the supplier must execute the order within a maximum of 30 days from the day following that on which the consumer forwarded his order to the supplier. 
Where a supplier fails to perform his side of the contract on the grounds that the goods or services ordered are unavailable, the consumer must be informed of this situation and must be able to obtain a refund of any sums he has paid as soon as possible and in any case within 30 days. 
* Right of appeal to a court or administrative body (Article 11) 
Member States are obliged to ensure that adequate and effective means exist to ensure compliance with the regulations of the directive, these including the taking of action before the courts or the competent administrative authorities by public bodies or their representatives, by consumer organisations having a legitimate interest in protecting consumers, and by professional organisations that have a legitimate interest in taking action. 

1. [bookmark: _Toc310893034]The directive concerning the distance marketing of consumer financial services

The adoption of Directive 2002/65/EC of the European Parliament and of the Council of 23 September 2002 concerning the distance marketing of consumer financial services and amending Council Directive 90/619/EEC and directives 97/7/EC and 98/27/EC was aimed at introducing specific protection of consumers of such services and strengthening their confidence in distance selling. Financial services are any service of a banking, credit, insurance, personal pension, investment or payment nature. 
The directive emphasises that the use of means of distance communication may not lead to an unwarranted restriction on the information provided to the customer both before and after the conclusion of the contract. 
Consumers are also to be protected against unsolicited services and exempt from any resulting costs. 
Obligation to supply information to the consumer prior to the conclusion of a distance contract (Article 3) 
Before the consumer is bound by any distance contract or offer, the consumer is to be provided with the following information:
1. the supplier 
a) the identity and the main business of the supplier, the address at which the supplier is established and any other address relevant for the customer’s relations with the supplier, 
b) the identity of the representative of the supplier established in the consumer’s Member State and the address relevant for the customer's relations with the representative, if such a representative exists, 
c) when the consumer's dealings are with any professional other than the supplier, the identity of this professional, the capacity in which he is acting vis-à-vis the consumer, and the address relevant for the customer's relations with this professional,	 
d) where the supplier is registered in a trade or similar public register, the trade register in which the supplier is entered and his registration number or equivalent means of identification in that register, 
e) where the supplier's activity is subject to an authorisation scheme, the particulars of the relevant supervisory authority; 
2. the financial service 
a) a description of the main characteristics of the financial service, 
b) the total price to be paid by the consumer to the supplier for the financial service, including all related fees, charges and expenses, and all taxes paid via the supplier or, when an exact price cannot be indicated, the basis for the calculation of the price that enables the consumer to verify it, 
c) where relevant notice indicating that the financial service is related to instruments involving special risks related to their specific features or the operations to be executed or whose price depends on fluctuations in the financial markets outside the supplier's control and that historical performances are no indicators for future performances, 
d) notice of the possibility that other taxes and/or costs may exist that are not paid via the supplier or imposed by him, 
e) any limitations of the period for which the information provided is valid,	 
f) the arrangements for payment and for performance, 
g) any specific additional cost for the consumer of using the means of distance communication, if such additional cost is charged; 
3. the distance contract
a) the existence or absence of a right of withdrawal, and where the right of withdrawal exists, its duration and the conditions for exercising it, including information on the amount which the consumer may be required to pay, as well as the consequences of non-exercise of that right, 
b) the minimum duration of the distance contract in the case of financial services to be performed permanently or recurrently, 
c) information on any rights the parties may have to terminate the contract early or unilaterally by virtue of the terms of the distance contract, including any penalties imposed by the contract in such cases, 
d) practical instructions for exercising the right of withdrawal indicating, inter alia, the address to which notice of withdrawal should be sent, 
e) the Member State or States whose laws are taken by the supplier as a basis for the establishment of relations with the consumer prior to the conclusion of the distance contract, 
f) any contractual clause on law applicable to the distance contract and/or on competent court, 
g) the language or languages in which contractual terms and conditions, and information about the law applicable and competent court, are provided and, furthermore, the language or languages in which the supplier, with the agreement of the consumer, undertakes to communicate during the duration of this distance contract; 
4. redress 
a) whether or not there is an out-of-court complaint and redress mechanism for the consumer that is party to the distance contract and, if so, the methods for having access to it, 
b), the existence of guarantee funds or other compensation arrangements. 
The information referred to above, the commercial purpose of which must be made clear, must be provided in a clear and comprehensible manner in any way appropriate to the means of distance communication used, with due regard to the principles of good faith in commercial transactions, and the principles governing the protection of those who are unable to give their consent, such as minors. 
* Communication of the contractual terms and conditions and of the prior information (Article 5) 
The supplier must communicate to the consumer all the contractual terms and conditions on paper or on another durable medium available and accessible to the consumer in good time before the consumer is bound by any distance contract or offer. 
* Right of withdrawal from the contract (Article 6) 
The consumer is to be guaranteed the right to withdraw from the contract within 14 calendar days without any penalty and without giving any reasons for the withdrawal. 
The period for withdrawal is extended to 30 calendar days in relation to distance contracts relating to life insurance covered by Directive 90/619/EEC and personal pension operations. 
The period of withdrawal is counted from
- the day of the conclusion of the distance contract, except in respect of the above life assurance contracts, where the time limit will begin from the time when the consumer is informed that the distance contract has been concluded, or
- from the day on which the consumer receives the contractual terms and conditions if that is later than the date specified in the first indent. 
The right of withdrawal does not apply to: 
a) financial services whose price depends on fluctuations in the financial market outside the supplier’s control, which may occur during the withdrawal period. These are services such as those related to: foreign exchange, money market instruments, transferable securities, units in collective investment undertakings, financial-futures contracts, including equivalent cash-settled instruments, forward interest-rate agreements (FRAs); interest rate, currency and equity swaps, options to acquire or dispose of instruments, including equivalent cash-settled instruments; this category includes in particular options on currency and on interest rates;
b) travel and baggage insurance policies or similar short-term insurance policies of less than one month’s duration, 
c) contracts whose performance has been fully completed by both parties at the consumer's express request before the consumer exercises his right of withdrawal. 
Member States may provide that the right of withdrawal does not apply to:
a) any credit intended primarily for the purpose of acquiring or retaining property rights in land or in an existing or projected building, or for the purpose of renovating or improving a building, or
b) any credit secured either by mortgage on real property or by a right related to real property, or
c) declarations by consumers using the services of an official, provided that the official confirms that the consumer is guaranteed the right of access to information.

In order to exercise the right of withdrawal a consumer, before the expiry of the deadline for withdrawal, is to follow the relevant instructions using an appropriate medium. The deadline is deemed to have been observed if the notification, if it is on paper or on another durable medium available to the recipient, is dispatched before the deadline expires. 
When the consumer exercises his right of withdrawal he may only be required to pay for the service actually provided by the supplier in accordance with the contract. The performance of the contract may only begin after the consumer has given his approval. Member States may provide that the consumer cannot be required to pay any amount when withdrawing from an insurance contract. 
* Right of appeal to a court or administrative body (Article 13) 
Member States are obliged to ensure that adequate and effective means exist to ensure compliance with the directive, these including the taking of action before the courts or the competent administrative authorities by public bodies or their representatives, by consumer organisations having a legitimate interest in protecting consumers, and by professional organisations having a legitimate interest in taking action. 



[bookmark: _Toc310893035]4.	Changes in the structure of European supervision 

 Introduction in Europe in 1999 of the single currency did much to speed the integration of financial markets in the Member States. This integration has brought many advantages for financial market participants, including the creation of a deeper financial market through applying the experience of individual states, the possibility of cross-border raising and investment of funds, and the reduction of the costs and currency risks of these transactions. Together with the integration of financial markets there have, however, also appeared new threats which could adversely affect the further development of this sector of the economy. In particular, substantial differences have been noted in the functioning of national protection systems as has the insufficiency of common regulatory and supervisory procedures at transnational level.
A need existed for the development of mechanisms to make possible the creation of a common legal framework for the varied financial markets of individual Member States while at the same time ensuring the competitiveness of the European market. The Lamfalussy process was created in 2001 to resolve this problem. Initially this covered only issues related to the integration of securities markets but, in 2004, the institutional framework established for the securities market was extended to the banking and insurance sectors. It should also be noted that the modified organisational scheme for financial supervision took account also of the requirements of the directive of 2002 on the supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate. In view of the ongoing process of mergers forming conglomerates of various financial intermediaries there was a need for increased supervision in the areas of solvency, risk concentration, risk management and internal control systems in these institutions.
The construction of financial supervision in the European Union has been based on three general principles. The first is decentralisation, which means that supervisory functions over financial service providers are performed by individual national supervisory bodies. However, if a financial activity is performed by an entity in a host country on the basis of a uniform financial intermediary license from another country of the European Union, the principle is applied that supervision of the entity is exercised by the supervisor of the home country.
Another rule adopted during the creation of European financial supervision was segmentation in accordance with which, even if integrated supervision operates in a particular country, it is represented at EU level in all three of the sectoral committees, i.e. the European Committee for Banking Supervision, the European Committee of Insurance and Occupational Pensions Supervisors and the Committee of European Securities Regulators. 
In view of the adoption of these two principles, ensuring the smooth functioning of supervision necessitated the introduction of widespread coordination of activities. This resulted, inter alia, in the creation of international and cross-sectoral committees for the exchange of views and information on the functioning of the financial market.
The organisational structure of financial supervision in the European Union in accordance with the Lamfalussy approach consisted of four levels:
- Level 1 in the organisational structure of financial supervision was the European Parliament and the Council of the European Union, which take action on the initiative of the European Commission at the level of the basic legislative process. 
- Level 2 was made up of committees, specialised by sector, and of regulators of individual markets, which do not exercise de facto supervisory functions. Their mission was only to advise on detailed arrangements and to submit their proposals for approval by representatives of the decision-making authorities of individual countries.
- Level 3 includes national supervisory bodies, which were responsible for coordination between countries of solutions adopted, creation of guidelines for the implementation of EU regulations, preparation of interpretations of these regulations and development of standards and best practices for participants in the financial sector.
- Level 4 meanwhile was formed of national regulators, supervisors and market participants, whose task was to collaborate in the effective implementation of common solutions.

Diagram 1. The organisational structure of financial supervision in the European Union in accordance with the Lamfalussy approach, taking account of the modifications of 2004

	
	Banking sector
	Banking sector
	Securities market and investment funds
	Financial conglomerates

	Level 1
	European Parliament, Council of the European Union

	Level 2
	European Banking Committee (EBC)
	European Insurance and Pensions Committee (EIOPC)
	European Committee for Securities Markets (ESC)
	European Financial Conglomerates Committee (EFCC)

	Level 3
	Committee of European Banking Supervisors (CEBS)
	Committee of European Insurance and Occupational Pensions Supervisors (CEIOPS)
	Committee of European Securities Regulators (CESR)
	No committee was established

	Level 4
	National regulators and supervisors of the financal market and participants in the market



Source: own workings 
In the following years various amendments aimed at increasing its efficiency were made to the operating rules of the EU system of financial supervision. A series of shortcomings in the solutions adopted has, however, been revealed by the financial crisis. In particular, attention has been drawn to such issues as the lack of harmonisation of national arrangements for supervision, inadequate arrangements for cross-border supervision which result in inadequate cooperation between national supervisors, lack of proper supervision at the macro level and the inadequacy of systems for early warning of threats to financial stability. On the basis of past experience and defects observed in the financial supervision system actions have been taken to develop new solutions. 
The effect of the work undertaken has been to create a new architecture of financial supervision in the European Union. The legal basis of the new reform of financial supervision is the five legal acts implementing the new supervision system: 
• Regulation (EU) No 1092/2009 of the European Parliament and of the Council of 24 November 2010 on European Union macro-prudential oversight of the financial system and establishing a European Systemic Risk Board,
 • Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European Banking Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/78/EC, 
 


• Regulation (EU) No 1094/10 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European Insurance and Occupational Pensions Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/79/EC,

 

• Regulation (EU) No 1095/10 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC,

• 
Directive 78/2010/EU of the European Parliament and of the Council of 24 November 2010 amending Directives 98/26/EC, 2002/87/EC, 2003/6/EC, 2003/41/EC, 2003/71/EC, 2004/39/EC, 2004/109/EC, 2005/60/EC, 2006/48/EC, 2006/49/EC and 2009/65/EC in respect of the powers of the European Supervisory Authority (European Banking Authority), the European Supervisory Authority (European Insurance and Occupational Pensions Authority) and the European Supervisory Authority (European Securities and Markets Authority).

An additional act (but not of legislative nature) determining the role of the European Central Bank in the new system of financial supervision is Council Regulation (EU) No 1096/2009 of 17 November 2010 conferring specific tasks upon the European Central Bank concerning the functioning of the European Systemic Risk Board.
 

The new architecture of the European System of Financial Supervision is formed by:
• the European Systemic Risk Board (ESRB)
• the European Supervisory Authorities (ESA), i.e. the European Banking Authority (EBA), the European Insurance and Occupational Pensions Authority (EIOPA), and the European Securities and Markets Authority (ESMA)
• the Joint Committee of European Supervisory Authorities
• the competent bodies or supervisory authorities of the Member States specified in relevant EU acts
The new structure of financial supervision is to ensure the proper exercise of prudential supervision on both the micro and the macro (systemic) scale. 
The European supervisory authorities (ESA) were set up for the purpose of exercising micro-prudential supervision. Each ESA is comprised of: a Board of Supervisors, a Management Board, a Chairperson, an Executive Director and a Board of Appeal. The ESAs’ responsibilities include, in particular:
• settlement of disputes between national supervisory authorities in the framework of so-called binding mediation, 
• issuing decisions that are binding on national supervisory authorities in emergency situations,
• development of binding regulatory and executory technical standards, confirmed by the European Commission,
• identification and measurement of systemic risks and development and coordination of recovery and resolution plans for financial institutions,
• strengthening the guarantee systems in the sectors concerned,
• participation in the development of methods of facilitating the resolution of falling institutions
Also important is the entrustment to the ESA of competence in the area of protection of consumers of financial services, which extends in particular to:
· collecting and analysing information about new and existing forms of financial activities and trends in consumers’ behaviour,
· analysing and coordinating knowledge of financial matters and educational initiatives undertaken by competent authorities,
· development of training standards for the sector concerned.
Monitoring of existing and new forms of financial activities is also a task of the ESAs in the area of consumer protection. The ESAs may also adopt guidelines and recommendations aimed at promoting the safety and soundness of markets and issue warnings when a financial activity seriously endangers the public interest.
The European Systemic Risk Board (ESRB) was set up, meanwhile, to monitor effectively systemic risks. The Council consists of a General Board, a Steering Committee, a Secretariat, an Advisory Scientific Committee and an Advisory Technical Committee. Members of the General Board are above all representatives of national central banks (with voting rights) and, if supervision is located outside the central bank, high-level representatives of national supervisory authorities (without voting rights). The Council’s responsibilities include, in particular:
• collection and analysis of all relevant information necessary for the effective monitoring of systemic risks, 
• identification of risks and their ranking in terms of importance and issuing warnings in situations where significant risks are identified,
• issuing recommendations concerning remedial actions which should be taken by the competent institutions of the Member States,
• making recommendations to the European Commission relating to relevant EU legislation.
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SECTION II – LEGAL AND INSTITUTIONAL SOLUTIONS ADOPTED BY POLAND TO STRENGTHEN PROTECTION OF THE INTERESTS OF CONSUMERS OF INSURANCE SERVICES

[bookmark: _Toc310893037]1. Introduction

Poland, when it entered the European Union, also became part of the single market in insurance, the essence of which is a common insurance space for participants in the market throughout the European Union.
Many solutions present in the Polish legal system have been derived from EU sources and have to a large extent been introduced as a system of regulations that was already structured and comprehensive. In our legislation it has also been recognised that regulation alone of the insurance market would have no justification without the existence of supervision, the most important task of which is ensuring compliance with regulatory standards adopted by entities that are subject to them. 
The thorough reconstruction of the Polish insurance system that was begun in July 1990 by the law on insurance activities, which was concerned in particular with abolition of the existing state insurance monopoly and simultaneously with the introduction of market principles of operation for the sector, restored as a consequence the institution that had already been known in the interwar period of insurance supervision. 
The first institution established to exercise supervision of entities engaged in insurance activities was the State Office of Insurance Supervision. Initially, this supervision was primarily concerned with the grant of licences and only subsequently was it extended to supervision of other areas, such as financial management, corporate governance and the relationships of insurance undertakings with other entities and in particular with non-professional participants in the insurance market. Strengthening the role of supervision was due largely to efforts to improve the ability of the supervisory authority to ensure adequate protection of consumers of insurance services, and also to provide greater protection for the proper functioning of insurance undertakings.
The further development of the Polish system of supervision of the insurance market was also affected by developments in the single insurance market in the Member States of the European Union. The ever-increasing degree of conglomeration of financial institutions, the evolution of products in the direction of products composed of several other products offered by various institutions operating in the financial market and the blurring of barriers between sectors that this entailed contributed to the establishment of consolidated supervision. 
The rapid development of the insurance market in Poland, the offering by insurance undertakings of increasingly diversified and complex products, and the lack of ongoing education in this area of consumers of insurance services, gave rise to the need to take various measures to strengthen consumers’ position. These activities focused on the introduction of various types of formal-legal, economic-financial and administrative safeguards, which are of both a civil law and an institutional nature. Later in this guidebook the solutions adopted by Poland will be presented. These appear to have contributed significantly to improving the protection of the interests of consumers of insurance services. 
Firstly attention will be devoted to the legal regulations thanks to which appropriate rules were ensured for the creation of contractual models and the conclusion of contracts governing insurance relationships. These, on the one hand, made it possible to ensure the widest possible access to information about the specific nature of insurance products offered and, on the other hand, helped to ensure an appropriately broad range of protection for users of insurance services. 
Apart from regulations directly related to the insurance sector there will also be presented regulations relating to broadly understood consumer policy. These also apply to the relationship between an insurance undertaking and a consumer of insurance services against the background of an insurance contract.
The institutional solutions applied by Poland will then be described. These solutions supplement the whole system that ensures proper protection of consumers of insurance services.
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Among the many elements of the Polish legal system that relate to the insurance sector, an important place is occupied by regulations that concern more or less directly the protection of the interests of the weakest entities in the market, namely consumers of insurance services. These regulations include in particular:
• The Civil Code of 23 April 1964,
• The Act on Insurance Activities of 22 May 2003, 
• The Act on Insurance Mediation of 22 May 2003, 
• The Act on Compulsory Insurance, the Insurance Guarantee Fund and the Polish Motor Insurers’ Bureau of 22 May 2003,
· The Act on Insurance and Pension Funds Supervision and on the Insurance Ombudsman of 22 May 2003.
	

A. [bookmark: _Toc310893039]The Civil Code - Title XXVII. The insurance contract

The Civil Code regulates issues relating to the insurance relationship. Above all it defines the concept of insurance contract as a contract by which an insurance undertaking, within the scope of operations of its business, undertakes to provide a specific service if the accident provided for in the contract occurs and the policyholder undertakes to pay a premium. The Code also contains a number of principles relating to the construction of contractual provisions, the process of concluding the contract, rules regarding the calculation of premiums, the date of performance of the service by the insurer and the period after which claims arising from an insurance policy are time-barred. The most important rules that should be mentioned in the context of their importance for the proper protection of consumers of insurance services are:
• The provisions of general conditions of insurance or a contract of insurance which are contrary to legal regulations are void (Article 806), 
• An insurance contract is invalid if it is impossible for the accident provided for in the contract to occur (Article 807), 
• Property insurance may cover any property interest which is not against the law and which may be assessed in terms of money. Personal insurance may, meanwhile, cover in particular: in the case of life insurance, the death of the insured person or survival by that person to an age designated in the contract and, in that of insurance against the consequences of accidents, personal injury, disturbance of health or death resulting from an accident. (Articles 821 and 829) 
• By concluding a contract of insurance against civil liability an insurance undertaking undertakes to pay compensation specified in the contract for damage caused to third parties liability in respect of whom is borne by the policyholder or the insured party. The party obliged to redress damage is liable only for the normal consequences of the act or omission from which damage resulted but redress of damage does include losses which the injured party has suffered and benefits which he could have obtained if the damage had not occurred. If, however, the damaged party contributed to the occurrence of the damage or increased the damage, the obligation to remedy the damage is appropriately reduced in accordance with the degree of responsibility of the two parties. A person entitled to compensation may claim it directly from the insurer. (Articles 361, 362 and 822)
• An insurance contract may be concluded on another person's account. In that case, however, the insured party has the right to claim the benefit due directly from the insurance undertaking (unless the parties have agreed otherwise in the contract). The claim of the insurance undertaking for the payment of contributions under the contract exists only in relation to the policyholder. (Article 808)
• The insurer is obliged to confirm the conclusion of an insurance contract with a document of insurance (an insurance policy). As a general rule (with the exception of some circumstances specified in the Code) it is accepted that a contract is concluded at the time of delivery of the policy to the policyholder. (Article 809)
• The insurer’s liability commences on the day following the date of conclusion of the contract but no earlier than on the day following the date of payment of the premium or of its first instalment. The parties to a contract may specify a different date for the start of the insurer's liability. (Article 814)
• When, in response to an application for insurance made by a policyholder (an offer of insurance), an insurance undertaking provides the policyholder with a contract that contains provisions that, to the policyholder’s disadvantage, differ from the contents of the application, it is required to draw this to the attention of the policyholder on paper at the time of delivery of the policy and to give a period of at least seven days for the lodging of objections. In the event of failure to perform these duties by the insurer, the contract is deemed to have been concluded in accordance with the conditions set out in the proposal and the amended provisions to the disadvantage of the policyholder are invalid. (Article 811)
• A policyholder has the right to withdraw from a contract of insurance that was concluded for a period of more than six months. He may do so within 30 days of the date of conclusion of the contract but if the policyholder is a trader withdrawal from the contract is to be made within a period of seven days. The policyholder must pay the appropriate premium for the period up until withdrawal from the contract of insurance. (Article 812)
• In the case of property insurance, a contract may be terminated by the policyholder in the manner and within the time limits specified in the contract of insurance. A property insurance contract may also be terminated by the insurer, but only in the case of the appearance of important grounds specified in the contract of insurance. Termination of a contract of insurance may also occur if one of the parties seeks a change in the amount of the premium. The contract may be terminated with immediate effect within 14 days of delivery of the proposal for the change. In the case of personal insurance a policyholder may terminate the contract at any time giving the notice specified in the contract, and if no notice period is specified termination may be with immediate effect. 
 An insurance undertaking, however, may terminate a contract of personal insurance only in circumstances specified by the Code. (Articles 812, 816 and 830) 
 
 

• The amount of an insurance premium is calculated for the duration of the insurer’s liability. If the insurance relationship expires prior to the end of the period for which the contract was concluded the policyholder is entitled to a refund of part of the premium for the period of insurance coverage unused. (Article 813)
• Each of the parties to an insurance contract has the right to seek a change in the amount of the premium if circumstances arise which have a significant impact on changing the probability of the occurrence of the insured event. (Article 816)
 
• The policyholder must notify the insurer of all circumstances known to him about which the insurer asked in writing before conclusion of the contract. In the event of an insurer’s concluding a contract of insurance despite the lack of answers to questions put to the policyholder the missing information is deemed not to be relevant for the contract. (Article 815)
• An insurance claim is to be settled by an insurer within 30 days of receipt of notice that an event giving rise to a claim has taken place. If it has not been possible within that period to clarify the circumstances needed to establish the insurer’s liability or amount to be paid under the policy, payment should be made within 14 days of the date on which it became possible for the insurer, acting with proper diligence, to establish these circumstances. Notwithstanding the foregoing, the undisputed part of the payment should be made by the insurance undertaking within the 30-day period. An insurance contract may contain provisions that are more favourable to the claimant than those indicated here. (Article 817)
• As a rule, claims made under an insurance contract become time-barred after a period of three years. In the case of insurance against civil liability a claim by an injured party against an insurer for damages or compensation becomes time-barred after the expiry of the period provided for such a claim in regulations on liability for damage caused by an unlawful act or resulting from improper performance of an obligation. In accordance with these regulations claims become time-barred after the following periods:
· in the case of damage caused by an unlawful act, three years after the date on which the injured party learned of the damage and of the person responsible for redress, but not later than 10 years after the event, 
· If the damage resulted from a crime or misdemeanour, 20 years after the date of the offence, regardless of when the injured party learned of the damage and the person responsible for redress,
· in the case of personal injury, no earlier than three years after the date on which the injured party learned of the injury and of the person responsible for redress,
· in the case of claims by underage persons for redress for personal injury, no earlier than two years after that person comes of age. (Articles 818 and 4421).
• In the case of personal insurance, the policyholder may designate one or more persons as being entitled to receive the insurance sum in the event of the insured’s death. The contract may be also concluded in bearer form. The insurance sum due to the entitled party does not form part of the insured person’s estate. (Article 831)
• If an insurance event occurred more than three years after conclusion of a life insurance contract, the insurance undertaking may not reject a claim on the grounds that incorrect information was given about the state of health of the insured when the contract was concluded. Provisions of the contract may only shorten that period. (Article 834)
The Civil Code also contains detailed regulations regarding liability for unlawful acts which are of particular importance for consumers of insurance services who suffer injury in road accidents. These are the most important of them:
• The owner of a motor vehicle is liable for damage to person or property caused to anyone by use of the vehicle. At the same time, however, there are three grounds for exempting the vehicle owner from liability: the damage occurred as a result of force majeure, the damage occurred solely through the fault of the injured party or the damage occurred solely through the fault of a third party for whom the vehicle owner is not liable. It is not possible to exclude or limit in advance the liability of the owner of the vehicle for damage caused by the vehicle. (Articles 436 and 437)
• In the case of personal injury or disturbance of health compensation covers all the costs incurred as a result (in particular the costs of treatment and rehabilitation and the costs of necessary equipment and medicines). If the injured party so requires the party obliged to redress the damage has to deposit in advance funds required meeting medical expenses and also, if the injured party has become an invalid, the funds needed to cover the costs of preparation for another profession. If the injured party has lost completely or in part the ability to undertake paid employment or if his living costs have been increased (e.g. because of a need for ongoing rehabilitation or a need to be cared for), or if his prospects of success in the future have been decreased (e.g. because of inability to earn his previous income because of inability to perform his previous work) he may also claim an appropriate invalidity benefit. (Article 444)

• If death of the injured party occurs as a result of personal injury or disturbance of health, the party who is obliged to provide redress must also reimburse the costs of medical treatment and funeral costs to the person who bore them. (Article 446)
 • In the event of the death of an injured party who had a statutory duty to pay maintenance, its recipient is entitled to demand from the party who is obliged to provide redress maintenance payments calculated at a rate that is appropriate to his needs and also to the earning prospects of the deceased during the likely duration of the obligation to pay maintenance. Also other persons who were close to the deceased who were voluntarily and regularly provided by him with means of subsistence are entitled to claim an appropriate benefit. The Court may also grant members of the immediate family of the deceased the following benefits: compensation, if as a result of the death of the deceased there has been a significant deterioration in their living situation, or damages, for the harm done them by the death. (Article 446)
• Upon birth a child can claim compensation for damage suffered before its birth. (Article 446¹)

B. [bookmark: _Toc310893040]The Act on Insurance Activities

The law on insurance activities is the basic legal act determining conditions for the performance of insurance activities by both domestic and foreign insurance undertakings in the field of personal insurance and property insurance, and also conditions governing the performance of reinsurance activities. The law also defines the principles of supervision of the insurance sector, the principles for practicing the profession of actuary and the principles for organisation and functioning of insurance business self-government.  Among the series of regulations contained in the Act there are many that are of great importance for the proper protection of the interests of consumers of insurance services, which include policyholders, insured persons, beneficiaries and persons holding entitlements under an insurance contract.

 The regulations discussed below, which directly affect the relationship between an insurance undertaking and a consumer of insurance services, are worthy of special attention:

• A national or foreign insurance undertaking that conducts business in the area of insurance against vehicle owners’ liability to third parties for damage caused by the use of these vehicles becomes, on the date of conclusion of the first contract in this area, a member of the Insurance Guarantee Fund (IGF). Accession to the IGF entails being bound by the obligations on insurance undertakings, on the one hand, to forward to the Fund information about insurance contracts concluded and, on the other hand, to make appropriate payments to the Fund in connection with insurance contracts concluded in this field. (Article 10)
• An insurance undertaking is to provide insurance cover on the basis of an insurance contract concluded with a policyholder. The provisions of the general conditions of insurance and of an insurance policy must be formulated clearly and comprehensibly. Provisions that are formulated in an ambiguous manner are to be interpreted in favour of the consumer of insurance services. (Article 11)
• An insurance contract must specify the conditions under which insurance cover is provided by the insurer. Lawmakers specified requirements that are to be met by an insurance contract so that the conditions specified in it cover the issues that are of most importance from the point of view of relations between the insurer and the consumer. In accordance with these, the insurer is obliged to include in an insurance contract, in particular, the following information:
· the nature of the insurance and its subject matter and also the scope of liability of the insurance undertaking,
· the rights and obligations of each party to the contract,
· the definitions of the various benefits,
· the amount of premiums that correspond to particular benefits and the manner of determination and payment of premiums,
· the conditions for changing the insurance sum or the guarantee sum, if the contract provides for such changes,
· with regard to property insurance, how to determine the amount of damages,
· the method and manner of indexation of premiums, if the contract provides for indexation,
· the procedure and conditions for making changes to a contract that is concluded for an indefinite period,
· conditions and time-limits together with the procedure for termination of the contract by each party, if the contract provides for such termination. (Article 12a)
• In the case of life insurance, the insurer is required to include in the contract a number of other items of information, which include in particular:
· a description of the factors in methods of calculation of technical reserves which may influence a change in the amount of benefits
· rules for determining the benefits due under the contract (including: the manner of calculating and allocating bonuses, discounts and profit shares to the insured person, determination of the technical interest rate, the surrender value and the amount of the insurance sum in the event of changing the insurance contract into a paid-up one, and determination of the costs and other charges levied by the insurance undertaking when paying benefits)
· an indication of the provisions that govern the tax treatment of benefits

and, if the life insurance contract is index-linked, it should also contain:
· a list of the insurance funds (IFs) offered, 
· rules for determining the value of the benefits and the surrender value (including: rules for the cancellation of IF units and time-limits applying to their conversion into cash and the payment of benefits),
· rules for the investment of funds (including the nature of the assets held by a fund, criteria for their selection and the principles of their diversification),
· rules and time-limits for the valuation of IF units, 
· rules for determining the amount of the costs and other charges deducted from insurance premiums or from the insurance fund,
· rules for the allocation of premiums to IF units and time-limits for the conversion of premiums into fund units. (Article 13)

• Before the conclusion of an insurance contract an insurance undertaking is required to provide a policyholder who is a natural person with information about:
· the law applicable to the contract, if the parties to the contract may not freely select the governing law,
· the applicable law that the insurance undertaking proposes, if the parties may freely select the governing law,
· the manner of and the procedure for handling complaints brought by the policyholder or by a person entitled to do so under the insurance contract, as well as the body that is competent to consider them. (Article 13a)

• Insurance undertakings that conclude life assurance contracts also have a number of duties regarding the provision of information during the duration of the contract:
· written notice to the policyholder about amendments to the provisions of the insurance contract together with specification of the impact of these amendments on the value of benefits before the policyholder agrees to amendment of the terms of the contract. In the case of insurance contracts concluded on behalf of a third party, the obligation to provide this information to the insured person rests with the policyholder. 
· written notice to the policyholder sent no less frequently than once a year about the amount of the benefits due under the insurance contract, including the surrender value or the sum insured, if this is subject to amendment, and also about the value of the bonus if the contract provides for a share in profits from the investment of technical reserves. In the case of insurance contracts concluded on behalf of another person, the obligation to provide this information to the insured person rests with the policyholder, who should do so immediately after its delivery to the policyholder by the insurance undertaking,

and additionally, in relation to unit-linked life insurance contracts:
· valuation of IF units no less frequently than once a month,
· publication no less frequently than once a year in a national daily newspaper the values of IF units set in the month preceding publication,
· drawing up and publishing annual and biannual reports of the fund. (Article 13)

• The amount of insurance premiums is determined by an insurance undertaking after carrying out an assessment of insurance risk and should be set to at least cover all liabilities of the insurer under insurance contracts and the costs of pursuing the business of insurance. This provision is intended to prevent the use by insurers of dumping rates, which could in time lead to insolvency of the insurer. In addition insurers are obliged to collect appropriate statistical data, which should be used for the purpose of determining insurance premiums and technical reserves. (Article 18) 
• A number of obligations that are to be met when a claim is received have also been imposed on insurance undertakings. Payment of compensation or a benefit is made by an insurance undertaking on the basis of acknowledgment of a claim made by a person entitled to make one under the insurance contract as a result of its findings during the process of loss adjustment, on the basis of a contract concluded with the claimant, or on the basis of a binding court judgement. After receiving notification of the occurrence of an insurance event, the insurance undertaking is to commence loss adjustment proceedings within seven days, their aim being to establish the facts of the event, the legitimacy of claims submitted and the amount of the benefit and, if this is necessary for the further conduct of loss adjustment proceedings, informs the claimant of what documents are needed to establish the liability of the insurance undertaking and the amount of the benefit. At the same time the insurance undertaking is obliged to inform the policyholder or the insured person of receipt of the claim. 
If the insurance undertaking does not pay the benefit within the period specified in the Act (30 days) or in the contract (≤30 days), it is obliged to notify the claimant of the reasons for its inability to meet the claim in whole or in part and is also obliged to pay the undisputed part of the benefit.	
 
At the same time if, in the insurance undertaking’s assessment, the benefit is not due or is due in a different amount than that specified in the claim, the insurer has to inform the claimant within the above period of this and has to indicate the circumstances and the legal grounds that justify total or partial refusal to payment the benefit. This information should also include information about the possibility of pursuing claims through the courts.
The insurance undertaking is also obliged to make available to claimants and the policyholder and to the policyholder and the person insured, all the information and documents is has collected in order to establish the liability of the insurance undertaking or the amount of the benefit. These people also have the right to require written confirmation by the insurance undertaking of the information provided and to make at their own expense photocopies of the above documents. The way in which the information and documents are made available may not entail excessive difficulties or excessive costs for the persons requiring them to be made available. (Article 16).
• In order to facilitate faster performance by insurance undertakings of loss adjustment proceedings (and thus faster receipt of benefits and compensation by claimants) legislators made it possible for insurers to seek independently information on state of health and on the circumstances of the insurance event. After obtaining the prior written consent of the policyholder the insurance undertaking has the right to obtain, for a fee, from health care institutions that provided health care services to an insured person information about circumstances related to the assessment of insurance risk and verification of the information given by the insured about his state of health and the establishment of his right to a benefit and the amount of the benefit, and also information about the cause of death of the insured person (with the exception of genetic testing). This information should be provided within 14 days. Also, at the request of an insurance undertaking, courts, public prosecutors, the police and other bodies and institutions are required to provide information on the state of affairs and to make available material they have collected to the extent necessary for determination of the circumstances of accidents and fortuitous events and the amount of compensation or benefit. (Articles 22, 23 and 25)
[bookmark: _Toc310893041]
C. The Act on Insurance Mediation 

The provisions of the Act of Insurance Mediation brought Polish legislation into conformity with Directive 2002/92/EC of the European Parliament and the Council of 9 December 2002 on insurance mediation, the principal objective of which was establishment of regulations for the functioning of the single market of insurance intermediaries within the framework of the European Union. One of the essential elements determined by the Act is the issue of rules for maintaining a register of insurance intermediaries and making information collected in it available to third parties. (Articles 37-46).
This Act defines the concept of insurance mediation, by which should be understood the execution by an intermediary for remuneration of factual and legal tasks involved with the conclusion of insurance contracts, and also makes a clear division of intermediaries into insurance agents and insurance brokers, specifying that: 
· an insurance agent may not perform brokerage activities or brokerage acts,
· an insurance broker may not perform agency activities or agency acts, may not be in any lasting contractual relationship with an insurance undertaking and may not be a member of the supervisory or management bodies of an insurer.

The Act on Insurance Mediation specifies the requirements which are to be met by an insurance intermediary as well as general rules relating to insurance undertaking–intermediary–consumer relations and the requirements regarding the provision of information to consumers by insurance intermediaries. Below there are discussed those regulations which are of most importance from the standpoint of the interests of consumers of insurance services:
• Insurance Intermediaries are required to meet a series of requirements relating to the provision of information (so-called "information concerning the insurance intermediary") to a person who is seeking insurance coverage or to a customer. (Articles 4a, 12, 13 and 26).
The obligations of an insurance agent: 
· an agent can perform agency activities only on the basis of a power of attorney granted by an insurance undertaking and that authorisation to conclude insurance contracts must be granted in writing on pain of nullity. An agent must present to the customer at the first contact and at every request the document of this power of attorney.
· an agent must inform the customer whether he acts on behalf of one or numerous insurers and on request must inform the customer about the names of the undertakings on behalf of which he performs agency activities 
· an insurance agent is required to inform the customer about the company for which he performs agency activity and the address of its registered office, about his entry in the register of insurance intermediaries and how to check the entry, about shares held in an insurance undertaking that give entitlement to at least 10% of votes at a general meeting of shareholders or meeting of members, and about shares in the agent that are held by an insurance undertaking.

The obligations of an insurance broker:
· an insurance broker is required to inform a person seeking insurance coverage about the company for which brokerage activity is performed and the address of its registered office, about the register of insurance intermediaries in which he is entered and about how to check the entry 
· an insurance broker entered in the register kept by the supervisory authority must present to the insurance undertaking and to the person seeking insurance coverage, at first contact and at every request, his authorisation to pursue brokerage activities
· prior to concluding  an insurance contract, an insurance broker is required to provide advice in writing based on a fair analysis of a sufficient number of offers to elaborate a recommendation of the most suitable insurance contract and to explain the grounds on which the recommendation is based
· an insurance broker must inform a person seeking insurance coverage about shares held in an insurance undertaking that give entitlement to at least 10% of votes at a general meeting of shareholders and about shares in the broker that are held by an insurance undertaking.

• So as to ensure an appropriate level of service for persons interested in insurance coverage, anyone who wishes to engage in insurance mediation is obliged to meet specified conditions, including in particular:
· possession of full capacity to perform legal acts;
· not having been finally sentenced for the wilful commission of an offence against life and health, against administration of justice, against protection of the information, against credibility of the documents, against property, against commercial trading, against trading in money and securities or for a tax offence, 
· guaranteeing the proper performance of agency activities (or proper performance of brokerage activities),
· having at least secondary education,
· with regard to insurance agents, having undergone training performed by an insurance undertaking, completed by passing an examination,
· with regard to brokers, having passed examination by the Examination Committee for Insurance and Reinsurance Brokers, having at least three years' professional experience in the field of insurance and having concluded a contract of insurance against civil liability arising from the conduct of brokerage activities.

Persons performing agency activities or brokerage activities must also improve their professional skills by participating once every three years in vocational training. Vocational training is to include a sufficient number of hours  of study and to be concluded by the entity conducting a course’s issue of a document that certifies completion of the course. The manner of conducting training, the range of subjects and the number of hours are determined by a regulation issued by the Minister of Finance. (Articles 4c, 9 and 28).
• So as to ensure appropriate safety for persons making use of the services of insurance intermediaries legislators also laid down the principles of liability for damage caused by intermediaries’ actions:
· liability for damage caused by an agent in connection with the performance of agency acts is borne by the insurance undertaking for or on behalf of which he acts,
· an insurance agent performing agency acts for more than one insurance undertaking is independently liable for damage to a customer, policyholder, insured person or person holding entitlements under an insurance contract caused in connection with performance of those acts; the agent is also obliged to conclude an contract against civil liability for damage caused in connection with the performance of agency acts, 
· an insurance broker is subject to compulsory insurance against civil liability arising from the pursuit of brokerage activities including damage caused to a person seeking insurance coverage, policyholder, insured person or person holding entitlements under an insurance contract, including any damage caused by natural persons through whom the broker performs brokerage activities. (Articles 11 and 22)

• The Act also contains a provision, which is extremely important from the point of view of consumers of insurance services, in accordance with which funds delivered in relation to an insurance contract by:
· a policyholder to an insurance intermediary are considered to have been paid to an insurance undertaking
· an insurance undertaking to an insurance agent are not considered to have been provided to a policyholder, an insured person or a person holding entitlements under an insurance contract until their actual receipt by those parties. (Article 6a)




D. [bookmark: _Toc310893042]The Act on Compulsory Insurance, the Insurance Guarantee Fund and the Polish Motor Insurers’ Bureau

This Act is of particular importance from the standpoint of due protection of persons injured in road accidents. Thanks to the existence of insurance coverage injured parties receive a debtor in the form of an insurance undertaking, which can usually be relied upon much more than the person who caused the injury. This insurance also protects vehicle owners and drivers from bankruptcy, which might be caused by the need to pay the sometimes very high compensation for damage caused in a road accident. 
The Act covers all the aspects that are to be determined by Member States in accordance with the guidelines contained in the Motor Insurance Directives. The Act is a comprehensive set of regulations specifying:
· rules for the conclusion and performance of compulsory insurance contracts covering the civil liability of owners of motor vehicles and the civil liability of farmers and the insurance of agricultural buildings
· the manner of monitoring compliance with the obligation to have insurance and sanctions for failure to comply with it
· the tasks and rules of operation of the IGF and the PMIB

Thanks to the solutions adopted in the Act, persons injured in road accidents are always able to obtain satisfaction of their claims regarding personal injury or disturbance of health caused and, with certain restrictions, also of those regarding damage suffered to property. Below are discussed those regulations which are of most importance from the standpoint of the interests of consumers of insurance services:
• An assurance undertaking which is authorised to conduct business in the area of compulsory insurance including contracts for such insurance may not refuse to conclude a compulsory insurance contract. If an insurance undertaking has received an offer to conclude a compulsory insurance contract, then its failure to respond within 14 days is deemed to mean its acceptance. (Articles 5 and 5a)
• Civil liability contracts for owners of motor vehicles and civil liability contracts for farmers also cover damage caused intentionally or by the insured person’s gross negligence or that of persons for whom he bears liability. Compulsory contracts the conclusion of which is required by other legal regulations also include damage caused by gross negligence of the insured person or of persons for whom he bears liability (the undertaking may, however, claim reimbursement of compensation paid if persons acted under the influence of alcohol or narcotics). (Articles 9, 9a and 11)
• The insurance undertaking has to pay the compensation within 30 days of receipt of notice of the damage. If it was not possible within this period to clarify all the circumstances so as to establish liability and the amount of compensation, compensation is to be paid within 14 days of the date on which the establishment of these circumstances was possible, but no later than 90 days after the date of receipt of the claim. These time limits do not bind the insurance undertaking if explanation of the circumstances necessary for determination of the insurance undertaking’s liability and the amount of compensation due is dependent on criminal or civil proceedings which are in progress. This does not, however, exempt the insurance undertaking from the obligation of independently going through the procedure for establishing the facts of the event, the legitimacy of the claims made and the amount of compensation due. Within 30 days of receipt of a claim, the insurer must notify the person entitled to receive information of the reasons for its inability to meet the claim in whole or in part, and of when it is likely to adopt a final position and must also pay the undisputed amount of compensation. In the event of non-compliance with the obligations spoken of above, the supervisory authority exercises supervisory measures against the insurance undertaking (imposing a monetary penalty on the insurance undertaking or on members of its management bodies). In relation to regard to insurance against civil liability of owners of motor vehicles and insurance against civil liability of farmers, if the insurance undertaking does not establish the validity of the insurance contract of the person responsible for the damage within the periods specified above, then payment of compensation is made by the Insurance Guarantee Fund. If the IGF establishes that an insurance undertaking bears liability the IGF seeks reimbursement from that undertaking of the compensation paid. (Article 14)
• Civil liability insurance of the owners of motor vehicles covers the civil liability of any person who drives the vehicle during the duration of the insurer’s liability and causes damage in connection with the use of the vehicle with the exception of damage to, destruction of, or loss of the vehicle owner’s property. Compensation under a motor insurance contract against civil liability is due in the case of damage caused in connection with the use of a motor vehicle, which results in death, personal injury, disturbance of health, or destruction of or damage to property. Damage arising in connection with the use of a motor vehicle is also understood to mean damage occurring:
· while entering the vehicle or leaving it,
· directly during loading and unloading of the vehicle,
· during a halt or stop or when the vehicle is garaged. 

This compensation also covers the cost of the compulsory supplementary technical examination of the damaged vehicle. (Articles 34, 35 and 36a).
• Compensation under contracts against civil liability of the owners of motor vehicles is determined and paid within the limits of the civil liability of the vehicle owner or driver and at most up to the guarantee sum stated in the insurance contract. The guarantee sum for damage under the civil liability of owners of motor vehicles may not, however, be less than the equivalent in zlotys of: 
· in the case of personal injury, EUR 5,000,000 for a single event, regardless of the number of persons injured,
· in the case of damage to property, EUR 1,000,000 for a single event, regardless of the number of persons whose property is damaged. 

If the damage was caused on the territory of a state the national bureau of which is a signatory of the Uniform Agreement between National Bureaux – Internal Regulations[footnoteRef:2] the insurance undertaking bears liability for such damage up to the amount of the guarantee sum specified by that state’s regulations, but not less than the guarantee sum spoken of above. (Article 36)  [2:  Uniform Agreement between National Bureaux – Internal Regulations - regulations adopted on 30 May 2002 by the General Assembly of the Council of Bureaux determining mutual relations between national bureaux] 

• The Act obliges an insurance undertaking  engaged in business in the area of civil liability of owners of motor vehicles to establish in each Member State a claims representative, whose task is loss adjustment regarding damage resulting from events which have taken place on the territory of a Member State other than that in which the injured party is domiciled or on the territory of third countries. A representative may perform his activities for one or more insurance undertakings and is obliged to conduct loss adjustment proceedings in an official language of the Member State in which the injured party is domiciled. 
The insurance undertaking or its claims representative is obliged to provide a reply to a claim for compensation and justification for it within three months of the date of receipt of the claim. At the same time, if the liability of the insurance undertaking or the amount of compensation has not been established these entities are obliged to inform the claimant of this within the same period. (Articles 78–83)
• The Act lays down rules for the functioning and the tasks of the Insurance Guarantee Fund (Articles 96-119). 
It also states that the Insurance Guarantee Fund is competent in the areas of administrative enforcement of monies due in connection with monitoring of fulfilment of the obligation to conclude compulsory insurance against civil liability of owners of motor vehicles and against the civil liability of farmers. (Article 96) 
A detailed description of the tasks performed by the Insurance Guarantee Fund is presented later in this guidebook.
• The Act also regulates issues related to the activities of the Polish Bureau of Motor Insurers, specifying in particular its tasks and the rules for the financing activities undertaken by the Bureau in connection with performance of its statutory tasks. (Articles 120-140)
A detailed description of the tasks performed by the Polish Motor Insurers Bureau is presented later in this guidebook.










E. [bookmark: _Toc310893043]The Act on Insurance and Pension Funds Supervision and on the Insurance Ombudsman of 22 May 2003.

The Act on Insurance and Pension Funds Supervision and on the Insurance Ombudsman defines the organisation and the tasks of supervision of insurance and pension funds. It also states the purpose of supervision in relation to the insurance market, which is to protect the interests of policyholders, insured persons, beneficiaries and persons holding entitlements under insurance contracts. In accordance with the Act the insurance supervisory authority carries out its tasks in cooperation, in particular, with the President of the Office of Competition and Consumer Protection and the supervisory authorities of other states. To the extent necessary for the performance of its tasks the supervisory authority cooperates also with the head of the National Crime Information Centre. The Act also regulates issues concerning coverage of the costs of supervision. (Articles 1-5 and 14)
A detailed description of the tasks performed by the Financial Supervision Authority in the framework of the exercise of insurance supervision is presented later in this guidebook.
The second area covered by the Act is the rules that govern the activities of the Insurance Ombudsman. The institution of Insurance Ombudsman was established in 1995, when, in connection with the need to adapt the regulations governing the functioning of the insurance market to new legal, political and economic conditions in the period of transformation, the regulations on insurance activity were updated. The need was observed for the existence of an institution to safeguards the interests of the weakest participants in the insurance market, which are undoubtedly consumers of the services offered by insurance undertakings. Observation of previous practice had shown that the ever faster development of the insurance market was not accompanied by improvement in the quality of the services provided. At the same time consumers’ very poor knowledge about the functioning of the insurance market and the inadequacies of the legal system were often exploited by insurers, which caused the emergence of a very unfavourable situation which hurt policyholders directly and also caused a weakening  of confidence in the entire market. It was therefore considered extremely important to establish an institution to continuously monitor the functioning of the insurance market and to take actions which are important from the point of view of protection of the interests of the weakest. 
At present the legal basis for action and the requirements that must be met by the person who is to act as Insurance Ombudsman, together with the powers of the Ombudsman are set out in the Act on Insurance and Pension Funds Supervision and on the Insurance Ombudsman. This Act significantly extended the area of competence of the Insurance Ombudsman first appointed in 1995, to whom, in addition to consideration of individual complaints, was entrusted performance of the following actions:
· giving opinions on drafts of legislation,
· proposing legislative initiatives,
· informing the supervisory authority of irregularities observed,
· disseminating knowledge about the possibilities of protection of persons injured by insurers.

The most important and certainly the leading competence of the Ombudsman, as the Act indicates, is representation of the interests of policyholders, insured persons, beneficiaries and persons holding entitlements under insurance contracts, which it carries out in particular by intervening with insurance undertakings in the area of complaints made to the Ombudsman by consumers of insurance services. (Articles 19 and 20)
The Insurance Ombudsman performs his tasks with the help of the Office of the Ombudsman in accordance with the regulations of the Act and with its statutes, which are confirmed by the President of the Council of Ministers. (Article 21)
The Act also determines the rules for financing the costs of the activities of the Insurance Ombudsman and of the Office of the Ombudsman. (Articles 22 and 22a)
In order to perform his tasks the Ombudsman has been empowered to require that an entity which a complaint received by him concerns provide relevant information on matters falling within the scope of the Ombudsman’s activities. 
 
An entity that receives such a demand is obliged to inform the Ombudsman of the position it has adopted or the actions it has taken within 30 days of receiving the demand. (Article 29)

A detailed description of the institution of Insurance Ombudsman and the tasks performed by the Ombudsman and by the Office of the Ombudsman is presented later in this guidebook.
















[bookmark: _Toc310893044]3. "Consumer" regulations that containing solutions of importance to consumers of insurance services
[bookmark: _Toc310893045]
The protection of the interests of consumers of insurance services and also of consumers using the services and products of other sectors of the economy, provided for by the directives which were discussed in detail in part I of this guidebook, was incorporated into the Polish legal order by the following acts of law: 

• The Act of 23 August 2007 on Combatting Unfair Commercial Practices, which implemented Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market (…). 
So as to implement the directive, in view of its content, apart from introducing the regulations of this Act the following regulations, inter alia, were introduced to legal regulations already in force: 
- The Insurance Ombudsman was given the authority to may bring actions on behalf of consumers in cases concerning unfair market practices connected with insurance activity and also, with the claimant’s consent, to take part in proceedings that are already under way. 
- in the Act on Competition and Consumer Protection of 16 February 2007 regulations were introduced concerning practices which run counter to the collective interests of consumers, by which is meant unlawful actions by traders that menace consumers’ interests such as, inter alia, the use of provisions of standard contracts which have been entered in the register of stipulations of standard forms of contracts that have been pronounced inadmissible. 

• the Act of 2 March 2000 on the Protection of Certain Consumer Rights and on the Liability for Damage caused by a Dangerous Product[footnoteRef:3] by which were implemented, inter alia, the directive on the protection of consumers in respect of contracts negotiated away from business premises, the directive on unfair terms in consumer contracts, and the directive on the protection of consumers in respect of distance contracts.  [3:  The provisions of this Act relating to the damage caused by a dangerous product implement Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative provisions of the Member States concerning liability for defective products, which in view of the scope of this guidebook is not discussed here.] 

So as to implement the directives named, in view of their content, apart from introducing the regulations of this Act the following regulations, inter alia, were introduced to legal regulations already in force: 
- in the Civil Code of 23 April 1964 regulations were introduced that arose from the directive on unfair terms in consumer contracts: rules for the use by traders of standard contracts; rules for the interpretation of contractual provisions; and also the catalogue of inadmissible contractual provisions[footnoteRef:4] provided for in the annex to this directive,  [4:  Article 384 of the Civil Code. ] 

- in the Code of Civil Procedure of 17 November 1964 regulations were introduced that arose from the directive on unfair terms in consumer contracts relating to proceedings for ruling that provisions in a standard contract are inadmissible, including declaring the competence in these cases of the District Court in Warsaw - the antimonopoly court, and defining the area in which actions may be brought by, inter alia, the President of the Office of Competition and Consumers, which is discussed in a later part of the guidebook[footnoteRef:5].  [5:  Article 479 (36) and following of the Code of Civil Procedure. ] 

- in the Code of Petty Offences regulations were introduced on liability for failure to fulfil obligations by traders concerning the conclusion of contracts away from business premises. 
The rules provided for in the abovementioned directives are discussed in detail in part I of this guidebook. 


[bookmark: _Toc310893046]4. The role and tasks of the Office of the PFSA as the body exercising supervision of the functioning of the insurance market in Poland

A. [bookmark: _Toc310893047]The role of the Financial Supervision Authority and the Office of the Financial Supervision Authority 
[bookmark: _Toc308984339]
The Polish Financial Supervisory Authority, hereinafter referred to as the "PFSA" or the “Authority", is the competent authority in matters of financial market supervision, which includes entities in the banking, insurance, pension fund and capital payment service sectors. 
The objective of financial market supervision is to ensure the proper functioning of the market, its stability, security and transparency, confidence in the financial market, and also to ensure the protection of the interests of the participants in this market, by implementing the objectives specified by legal regulations. 
The purpose of supervision of the insurance market is protection of the interests of policyholders, insured persons, beneficiaries and persons holding entitlements under insurance contracts. 
The President of the Council of Ministers exercises supervision of the activities of the PFSA. 
The Authority consists of seven persons: 
[bookmark: _Toc308984344]- The Chairman of the Authority, 
[bookmark: _Toc308984345]- two Deputy Chairmen of the Authority, 
[bookmark: _Toc308984346]- four Members of the Authority, who are: the minister responsible for financial institutions or his representative; the minister responsible for social security or his representative; the President of the National Bank of Poland, or, delegated by him, the Vice President of National Bank of Poland; and a representative of the President of the Republic of Poland. 
The Chairman of the PFSA is appointed by the President of the Council of Ministers for a five-year term from among persons who: 
[bookmark: _Toc308984348]- hold Polish citizenship; 
[bookmark: _Toc308984349]- enjoy full civil rights; 
[bookmark: _Toc308984350]- have degrees in law or economics; 
[bookmark: _Toc308984351]- have appropriate knowledge of financial market supervision in the Republic of Poland and professional experience obtained in the course of academic work, work in entities engaged in business in the financial market, or work in a financial market supervisory body; 
[bookmark: _Toc308984352]- have at least three years’ experience of work in a management position; 
[bookmark: _Toc308984353]- have not being convicted of an intentional crime or a tax offence; 
[bookmark: _Toc308984354]- and are of good repute and give a guarantee of proper exercise of the tasks assigned to him. 
[bookmark: _Toc308984355]The Polish Financial Supervisory Authority and the Chairman of the Authority performs their tasks with the assistance of the Office of the Polish Financial Supervisory Authority. The Office of the PFSA functions on the basis of statutes given it by the President of the Council of Ministers. The statutes set out the internal organisation of the Office. 
[bookmark: _Toc308984356]The costs of supervision are borne by the entities supervised, including insurance undertakings and reinsurance undertakings; these pay up to 0.14% of gross premium income. In the event of failure to make payment of contributions on time, payments are subject to enforcement and interest is payable on amounts overdue at statutory rates. 
Persons holding the positions of Chairman of the Authority, Deputy Chairman of the Authority, Members of the Authority and employees of the Office of the PFSA are prohibited by statute from performing the following functions:
[bookmark: _Toc308984358]- being shareholders in entities that are subject to supervision by the PFSA, with the exception of owning shares that are admitted to organised trading, 
[bookmark: _Toc308984359]- being members of the corporate bodies of entities that are subject to supervision by the PFSA or being employed in or cooperating with them or performing other actions which could conflict with their obligations or which could arouse suspicion of bias or self-interest. 
In addition these people are prohibited from disclosing to unauthorised persons confidential information protected obtained in the course of performance of their functions, of their employment relationship or of another kind of contract on cooperation of a similar nature and this prohibition applies after the end of work with the Authority (professional secrecy). 
The remuneration and bonuses for the Chairman of the PFSA, his Deputies and the employees of the Office should be set so as to ensure the efficient exercise of supervision of the financial market and the achievement of the Authority’s purposes. 
[bookmark: _Toc308984362]The President of the Authority has specific statutory authority to appear in or to participate in court proceedings. In civil cases arising from relationships connected with participation in trading on the insurance market or concerning entities engaged in activities in that market the Chairman of the PFSA enjoys the powers of a public prosecutor under the Code of Civil Procedure. In criminal proceedings in cases that involve offences defined in the Act on Insurance Activities and the Act on Insurance Mediation concerning acts directed against market participants’ interests which take place in connection with the activities of entities engaged in business in this market, the Chairman, if he so wishes, enjoys the powers of an injured party in criminal proceedings. 
[bookmark: _Toc308984363]This is the prerogative of the Chairman and is made use of in rare and special situations. The participation of the Chairman in court proceedings emphasises and raises the profile of the case and is also a signal to the court and its surroundings of a form of expression of support by the Chairman for a party to the proceedings. 

B. [bookmark: _Toc310893048]The Tasks of the Polish Financial Supervision Authority 
[bookmark: _Toc308984366]
The PFSA’s tasks include: 
[bookmark: _Toc308984367]- exercise of supervision of the financial market 
[bookmark: _Toc308984368]- taking actions that promote the proper functioning of the financial market, 
[bookmark: _Toc308984369]- taking actions designed to promote the development of the financial market and of its competitiveness, 
[bookmark: _Toc308984370]- undertaking educational and informational activities concerning the functioning of the financial market, 
[bookmark: _Toc308984371]- participation in the preparation of draft legislation in the field of financial market supervision, 
[bookmark: _Toc308984372]- creating opportunities for the amicable and conciliatory settlement of disputes between participants in the financial market, and, in particular, of disputes arising from contractual relations between entities that are subject to supervision by the PFSA and recipients of services provided by those entities. 
[bookmark: _Toc308984373]As regards insurance supervision, supervision by the PFSA covers the activities of insurance and reinsurance and insurance mediation carried out by assurance undertakings, reinsurance undertakings and insurance intermediaries (agents and brokers). The tasks of the PFSA in the area of insurance supervision include:
[bookmark: _Toc308984374]- taking actions designed to ensure compliance of supervised entities’ activities with legal regulations, 
[bookmark: _Toc308984375]- monitoring the activities and the financial condition of supervised entities, 
[bookmark: _Toc308984376]- taking other actions that are specified in legal regulations. 
The PFSAs’ responsibilities include, in particular: 
[bookmark: _Toc308984378]- protection of the interests of policyholders, insured persons, beneficiaries or persons holding entitlements under insurance contracts, by preventing situations in which an insurance undertaking would be unable to pay benefits due to those parties, 
[bookmark: _Toc308984379]- issuing of authorisations to perform insurance activities, 
[bookmark: _Toc308984380]- taking other actions that are specified in regulations. 

C. [bookmark: _Toc310893049]Supervision measures taken by the PFSA 

In the course of the exercise by the PFSA of supervision of the insurance sector the Authority acts so as to perform the statutory tasks spoken of above that are entrusted to it. 
[bookmark: _Toc308984382]In the area of its competence the Polish Financial Supervisory Authority adopts resolutions, including resolutions on issuing administrative decisions and regulations. The provisions of the Code of Administrative Procedure apply to the proceedings of the Authority and to proceedings before it. 
[bookmark: _Toc308984383]
With regard to insurance undertakings supervision measures are: 
· The conduct of inspections of supervised entities.

The PFSA monitors the activities and financial condition of insurance undertakings and may carry out inspections of the activities and financial condition of entities which perform insurance activities on behalf of and in the name of insurance undertakings in respect of those activities. In the course of inspections inspectors examine the compliance of the activities of the insurance undertaking with the law, its statutes, its business plan and the interests of policyholders, insured persons, beneficiaries and persons holding entitlements under insurance contracts and examine the undertaking’s financial condition. 
Inspections are performed by employees of the Office of the PFSA authorised by the Chairman of the PFSA who form an inspection team (of a minimum of two persons), after presentation in an insurance undertaking of the documents that identify them as representatives of the Office of the PFSA and delivery of their authorisation to perform an inspection. Inspections are to be completed within 60 days of their being begun. 
Authorised employees of the Office of the PFSA have the right to:
- enter all and any premises, 
- free access to separate office accommodation and to means of communication, 
- examine all and any documents and require the making of copies of or extracts from those documents, 
- examine data held in IT systems and require the making of copies of or extracts from those data, including in electronic form, 
- examine all and any documents of an insurance intermediary and require the making of copies of or extracts from those documents, 
- require oral or written explanations from persons employed by, contracted by or in another similar legal relationship with the insurance undertaking and with insurance intermediaries, including in electronic form, 
- require the preparation of necessary data, including in electronic form, 
- secure documents and other evidence. 
The findings of inspections are made on the basis of evidence. Evidence obtained in the course of an inspection is stored in such a way as to render impossible access to it without the consent of the inspector. 
Evidence may be: documents, data and information held in IT systems, property, physical evidence, statements, information and explanations provided by authorised employees and insurance intermediaries, statements by third parties, experts’ opinions, the results of surveys, and other materials that are the subjects of inspection which may contribute to establishing the factual state of affairs in the area inspected. 
An inspection report is drawn up in two copies, one of which is delivered by the inspector to the supervised entity. After signature of the report that has been delivered no alterations or additions are made to the report (apart from obvious typographical errors). 
If the insurance undertaking refuses or declines to accept the inspection report, the PFSA issues a written summons to accept the report within a period of no less than seven days. If the designated period expires without effect the report is deemed to have been delivered at the expiry of the last day of that period. 
Within 14 days of the date of the report’s delivery the insurance undertaking may submit to the PFSA written objections and observations on the contents of the report and explanations of matters that have been covered by the inspection. 
The PFSA has to provide information on how it is dealing with such reservations within 14 days of their receipt. 
The supervisory authority may issue recommendations to the entity in question on the basis of the results obtained from the inspection.

· Issuing recommendations. 
The PFSA may make recommendations so as to: 
[bookmark: _Toc308984387]- ensure compliance of an insurance undertaking’s activities with legal regulations, its statutes or its business plan, 
[bookmark: _Toc308984388]- ensure an insurance undertaking’s continued ability to meet its obligations, 
[bookmark: _Toc308984389]- prevent violation of the interests of policyholders, insured persons, beneficiaries or persons holding entitlements under insurance contracts. 
[bookmark: _Toc308984390]In the text of a recommendation the supervisory authority presents the factual state of affairs and a description of the practices of the supervised entity and identifies the legal state of affairs that should be maintained by the entity or adjusted appropriately. In the text of a recommendation the supervisory authority specifies a date by which the supervised entity should adjust its activities to meet the recommendation. 
If an insurance undertaking does not implement recommendations within the prescribed period the PFSA may, by administrative decision, require the insurance undertaking to implement the recommendations. 
If the undertaking still does not implement a recommendation in accordance with a decision of the supervisory authority, the supervisory authority may impose on it a financial penalty. 

· Imposition of financial penalties and sanctions against members of the corporate bodies of insurance undertakings.
If an insurance undertaking does not implement a decision concerning the implementation of a recommendation or engages in activities in violation of legal regulations, its statutes, insurance contracts concluded or its business plan or does not provide information or explanations, the supervisory authority may, by administrative decision: 
1. impose on the members of the management board of an insurance undertaking or its commercial proxies monetary penalties that correspond to three times their average monthly salary during the previous 12 months, 
2. impose on the insurance undertaking monetary penalties of up to 0.5% of gross premiums written by the insurance undertaking in the previous year, 
3. suspend members of an insurance undertaking’s management board in their functions pending consideration of a proposal that they be dismissed at the next meeting of the body that has the power to dismiss them; suspension in their functions means exclusion from taking decisions for the insurance undertaking, including in the area of its material rights and obligations, 
4. present to the insurance undertaking’s competent body or another entity that has the necessary power a proposal for the dismissal of a member of the management board or the cancellation of a commercial proxy. 
The financial penalties spoken of in points 1 and 2 may also be imposed by the Polish Financial Supervisory Authority in cases where an insurance undertaking has not performed or has improperly performed obligations related to the timely liquidation of damage covered by the compulsory insurance against civil liability of owners of motor vehicles. 

· Directing requirements for the provision of information and explanations. 
The PFSA may require from an insurance undertaking:
[bookmark: _Toc308984397]- information and explanations concerning the insurance undertaking’s activities and its financial management, to the extent necessary for the performance of supervisory tasks, 
[bookmark: _Toc308984398]- periodic reporting by the insurance undertaking of data specified by the Authority, 
[bookmark: _Toc308984399]- presentation of standard models of life insurance contracts, information about individual products offered on the basis of individual negotiations with policyholders, applications for the conclusion of an insurance contract, tariffs of insurance premiums and other forms or other printed documents used by the insurance undertaking when concluding contracts.
In the requirement sent to an entity the supervisory authority sets a date by which the entity is obliged to deliver the appropriate data. 

· Examination of financial statements. 
The supervisory authority examines the financial statements of supervised entities. 
If it identifies irregularities the PFSA may oblige the insurance undertaking to entrust to a chartered accountant examination of the correctness and fairness of all the financial statements prepared by the insurance undertaking and inspection of the accounting records so as to examine the financial management and the solvency of the insurance undertaking. The examination may not be entrusted anew to the chartered accountant who signed the statements in which irregularities were identified. 

· Direction of instructions to dissolve a cooperation contract. 
The PFSA may instruct an insurance undertaking to dissolve within a prescribed period a contract under which the execution of insurance activities has been entrusted to another entity if it ascertains that the performance of these activities: 
- is taking place in violation of the law, 
- adversely affects the performance of insurance activities by the insurance undertaking in accordance with legal regulations, 
- adversely affects the prudent and stable management of the insurance undertaking, or 
- adversely affects the interests of policyholders, insured persons, beneficiaries or persons holding entitlements under insurance contracts. 
If the contracts are not dissolved within the designated period the PFSA may impose on the insurance undertaking a financial penalty. 

· Right to participate in general meetings of shareholders. 
Insurance undertakings are obliged to advise the PFSA of the dates of general meetings of shareholders and extraordinary general meetings of shareholders. 
The PFSA may delegate a representative to participate in a general meeting. The Authority’s representative may speak at a general meeting on any subject. 
In addition the PFSA may require an insurance undertaking to convene a general meeting or to place specified subjects on the agenda of the next general meeting. If an undertaking does not convene a general meeting, the Authority convenes a meeting at the cost of the insurance undertaking. 

Supervision measures relating to the activities of insurance intermediaries are set out in the regulations of the Act on Insurance Intermediaries. 
The PFSA may perform the following actions in order to verify the activities of insurance agents: 
[bookmark: _Toc308984406]- inspect the activities of the insurance undertaking relating to the use of the services of insurance agents,
[bookmark: _Toc308984407]- require an insurance undertaking to provide explanations and information concerning insurance agents who act on behalf of the undertaking,
[bookmark: _Toc308984408]- make recommendations aimed at elimination of irregularities found and adjustment of the insurance undertaking’s activities to comply with the law,
[bookmark: _Toc308984409]- prohibit, by administrative decision, the insurance undertaking from using the services of an insurance agent in the event of violation by him of legal regulations or failure to exercise due care or to follow good practices. In this case, the insurer is obliged to dissolve immediately the contract with the agent and to withdraw the power of attorney to conclude contracts that was granted to him, 
[bookmark: _Toc308984410]- impose financial penalties on the insurance undertaking if it refuses to provide explanations and information, fails to implement recommendations or does not abide by the prohibition spoken of above. 
[bookmark: _Toc308984411]- impose financial penalties if the insurance undertaking does not report traders with whom it has concluded an agency contract to the register of insurance agents, does not report changes to insurance agents’ particulars that must be entered in the register or does not request within the prescribed period removal from the register of insurance agents with whom it has dissolved an agency contract. 

The PFSA may perform the following actions in order to verify the activities of entities engaged in brokerage activities: 
[bookmark: _Toc308984413]- carry out inspections of the activities and financial condition of entities engaged in brokerage activities, 
[bookmark: _Toc308984414]- require entities engaged in brokerage activities to provide explanations and information regarding their activities and financial management and order the supply of required data, 
[bookmark: _Toc308984415]- make recommendations aimed at elimination of irregularities found and adjustment of brokerage activities to comply with the law,
[bookmark: _Toc308984416]- in the event of a failure to comply with recommendations or refusal to provide the explanations and the information spoken of above, the supervisory authority may impose, by administrative decision:
 on members of the management board or commercial proxies of a legal person engaged in brokerage activities monetary penalties of up to ten times the last reported average monthly remuneration in the enterprise sector , 
 on a person engaged in brokerage activities monetary penalties of up to three times the commission earned in the last three months before the imposition of a penalty, 
 on natural persons engaged in brokerage activities monetary penalties of up to ten times the last reported average monthly remuneration in the enterprise sector. 
Proceeds of monetary penalties constitute income for the state budget. 



















[bookmark: _Toc310893050]5. The role and tasks of the Insurance Ombudsman in the field of protection of the interests of consumers of insurance services 

A. [bookmark: _Toc310893051]The role of the Insurance Ombudsman 
[bookmark: _Toc308984419]
The institution of Insurance Ombudsman, also known as the "Ombudsman" was established by the Act on Insurance and Pension Funds Supervision and on the Insurance Ombudsman of 22 May 2003[footnoteRef:6] for the purpose of representation of the interests of policyholders, insured persons, beneficiaries and persons holding entitlements under insurance contracts, members of pension funds, participants in occupational pension schemes, persons in receipt of funded pensions and beneficiaries of them.  [6:  In this area the Act, inter alia, implements Directive 98/78/EC of 27 October 1998 on the supplementary supervision of insurance undertakings in an insurance group. ] 

The Ombudsman undertakes actions to establish whether an act or omission by a given entity resulted in a breach of the law or a violation of the interests of persons whom he represents. 
[bookmark: _Toc308984421]The Ombudsman is appointed by the President of the Council of Ministers in response to a proposal made jointly by the minister responsible for financial institutions (currently the Minister of Finance) and the minister responsible for social security matters (currently The Minister of Labour and Social Policy). 
The Ombudsman may only be a person distinguished by his knowledge and experience in the field of insurance and the organisation and functioning of pension funds and a person who has completed higher education. 
[bookmark: _Toc308984423]The term of office of the Ombudsman is four years and begins on the date of the appointment of a person to the post. The same person may not be Ombudsman for more than two consecutive terms. The term of office of the Ombudsman expires in the event of his death. The President of the Council of Ministers, in response to a proposal made jointly by the minister responsible for financial institutions and the minister responsible for social security, may dismiss the Ombudsman before the expiry of his term of office. Dismissal may take place only for the following reasons: 
[bookmark: _Toc308984424]- resignation, 
[bookmark: _Toc308984425]- failure to meet his obligations because of long-term illness lasting more than six months which is confirmed by medical examination, 
[bookmark: _Toc308984426]- flagrant violation of the interests of policyholders, insured persons, beneficiaries and persons holding entitlements under insurance contracts, members of pension funds, participants in occupational pension schemes, persons in receipt of funded pensions and beneficiaries of them. 
[bookmark: _Toc308984427]- gross violation of the Constitution of the Republic of Poland or of laws, 
[bookmark: _Toc308984428]- final and binding conviction of an intentionally-committed offence. 
[bookmark: _Toc308984429]The Ombudsman performs his tasks with the help of the Office of the Ombudsman, which is subordinate to him. The Office of the Ombudsman functions on the basis of statutes given it by a regulation of the President of the Council of Ministers. 
[bookmark: _Toc308984430]Costs of the activities of the Ombudsman and the Office of the Ombudsman are borne by insurance undertakings and pension fund societies. In the event of failure to make payment of contributions on time, payments are subject to enforcement and interest is payable on the amount overdue at statutory rates. 
In order to avoid dependencies of various kinds and possible attempts to exert pressure on them, the Ombudsman and the employees of his Office are statutorily prohibited from performing any function, taking employment in or cooperating in any other way with entities from the insurance and pension funds sector. 
[bookmark: _Toc308984432]The Ombudsman is assisted by an advisory body, the Policyholders’ Council. The Policyholders’ Council is appointed on the proposal of the Ombudsman, for the period of his term in office, by the minister responsible for financial institutions, in consultation with the minister responsible for social security matters, from among candidates proposed by: representatives of local authorities (two members); national consumer organisations (two members); national employers organisations (two members); the Human Rights Defender (two members); appropriate trade union organisations (two members each); and the largest organisation of pensioners (one member). Members of the Council are not entitled to remuneration for participation in its meetings. Regulations specify the rules for the dismissal of members of the Policyholders’ Council. 
In order to perform his statutory tasks the Ombudsman may cooperate with national and foreign consumer organisations and with the Human Rights Defender. 
The Insurance Ombudsman has legal personality. 
The registered office of the Insurance Ombudsman is in Warsaw. 
The Ombudsman annually, within 60 days of the end of the calendar year, submits to the President of the Council of Ministers a report on his activities and observations on the state of observance of the rights and interests of the persons whom he which represents. 
[bookmark: _Toc308984437]More information about the Insurance Ombudsman can be found on the website: www.rzu.gov.pl 

B. [bookmark: _Toc310893052]The tasks of the Insurance Ombudsman 
[bookmark: _Toc308984439]
The tasks of the Ombudsman include taking action to protect persons whose interests the Ombudsman represents, and in particular: 
[bookmark: _Toc308984440]1. examination of complaints in individual matters directed to the Ombudsman, 
[bookmark: _Toc308984441]2. advising on draft legislation concerning the organisation and functioning of insurance, pension funds, occupational retirement pensions and funded pensions, 
[bookmark: _Toc308984442]3. making proposals to competent bodies that they should take the initiative in legislation or in issuing or amending other legal acts in matters concerning the organisation and functioning of insurance, pension funds, occupational retirement pensions and funded pensions (legislative initiative), 
[bookmark: _Toc308984443]4. informing the competent supervisory and inspection authorities, and also the Polish Chamber of Insurance and commercial organisations of pension fund societies, of irregularities observed in the operation of insurance undertakings, pension funds, pension fund societies, occupational pension schemes and other institutions of the insurance market, 
[bookmark: _Toc308984444]5. creating opportunities for amicable and conciliatory settlement of disputes between:
[bookmark: _Toc308984445]- policyholders, insured persons, beneficiaries or persons holding entitlements under insurance contracts and insurance undertakings, 
[bookmark: _Toc308984446]- policyholders, insured persons, beneficiaries or persons holding entitlements under insurance contracts and insurance agents, 
[bookmark: _Toc308984447]- policyholders, insured persons, beneficiaries or persons holding entitlements under insurance contracts and insurance brokers, 
[bookmark: _Toc308984448]- pension societies and members of pension funds resulting from participation in occupational pension schemes 
in particular by organising arbitration tribunals to examine these disputes, 
6. initiation and organisation of educational and informational activity in the area of protection of policyholders, insured persons, beneficiaries and persons holding entitlements under insurance contracts, members of pension funds, participants in occupational pension schemes, persons in receipt of funded pensions and beneficiaries of them. 
The Ombudsman takes action ex officio or at the request of persons that have sent him complaints or requests for intervention or at the request of competent supervisory or inspection bodies or other public authorities. 
[bookmark: _Toc308984452]After considering a request directed to him, the Ombudsman may: take action; explain to the applicant his rights and means of acting; refer the matter to another authority in view of its nature; or not take action. The Ombudsman notifies the applicant of this and explains the grounds for his position. 
[bookmark: _Toc308984453]The Ombudsman examines whether an act or omission by a given entity caused a breach of the law or violation of the interests of persons whom he represents. In order to determine whether it did the Ombudsman or an employee authorised by him may: 
[bookmark: _Toc308984454]1. ask insurance undertakings, pension funds, pension societies, the Social Insurance Institution, the Insurance Guarantee Fund, and the Polish Motor Insurers’ Bureau for information or explanations and for access to files and documents, in particular:
a) in individual cases (but only at the request of the person concerned), 
b) in cases of the general conditions of insurance, which, according to the Ombudsman are disadvantageous for policyholders, insured persons, beneficiaries and persons holding entitlements under insurance contracts, 
c) in relation to the internal rules of these institutions, when according to the Ombudsman these are disadvantageous to the people whose interests the Ombudsman represents, 
d) about the improper service provided by these institutions to persons whose interests the Ombudsman represents, 
[bookmark: _Toc308984459]2. address himself to the minister responsible for financial institutions in matters relating to compulsory insurance and advocate amendment of the regulations governing this insurance (legislative initiative), 
[bookmark: _Toc308984460]3. conduct or commission surveys of the situation in the insurance and pension funds market, 
[bookmark: _Toc308984461]4. appeal to parties to refer a matter to an arbitration tribunal for resolution. 
The Ombudsman may also bring an action on behalf of consumers in cases concerning unfair commercial practices related to insurance activity and, with the claimant’s consent, take part in proceedings that are already taking place (in this regard the relevant regulations on public prosecutor are applied). 
[bookmark: _Toc308984463]After examining a case the Ombudsman may explain to the applicant that: he has not confirmed violation of the rights or interests of persons whom he represents; ask the entity in the activities of which he has confirmed violation of the rights or interests of persons whom he represents to reconsider the matter; or direct requests for examination of the case to competent authorities, and in particular to the PFSA, the public prosecutor or other state bodies. 
Insurance undertakings are required to submit to the Ombudsman standard insurance contracts and applications for insurance, the texts of general conditions of insurance and other documents and forms used by insurance undertakings during the conclusion of insurance contracts, within 14 days of the date of their being introduced to the market, and also, at the Ombudsman’s request, the tariff of insurance premiums. 
In order that the Ombudsman may perform his functions entities that have received a request in matters falling within the scope of his activities have been legally obliged to inform the Ombudsman about the actions taken or the position adopted within a period of no more than 30 days from the date of receipt of the request.









[bookmark: _Toc310893053]6. The role and tasks of the Office of Competition and Consumer Protection in protection of the interests of consumers of insurance services

The basis for the activities performed by the Office of Competition and Consumer Protection (hereinafter referred to by its Polish initials as UOKiK) is the Act on the Protection of Competition and Consumers of 16 February 2007, which:
· specified the authorities competent in matters of protection of competition and consumers
· specified the conditions for the development and protection of competition and the principles adopted in the public interest to protect the interests of traders and consumers,
· regulates the principles of and the manner of countering practices that restrict competition and practices that violate the collective interests of consumers, and also anti-competitive concentrations of traders and their associations, if such practices or concentrations cause or may cause effects on the territory of the Republic of Poland.

The system for the protection of competition and consumers in Poland consists of the President of UOKiK and its Head Office in Warsaw and nine delegations (in Bydgoszcz, Gdansk, Katowice, Krakow, Lodz, Poznan, Warsaw and Wroclaw) and also local authorities (county and city consumer ombudsmen) and consumer organisations.

A. [bookmark: _Toc310893054]Activities of the President of UOKiK 

The tasks of the President of UOKiK in the area of consumer protection include:
• the exercise of monitoring of compliance by traders with the regulations of the Act,
• issuing decisions on practices which violate the collective interests of consumers,
• preparation of drafts of government consumer policy,
• cooperation with national and international bodies and organisations the scope of the activity of which includes protection of consumers,
• cooperation with local authorities in the field arising from government consumer policy,
• development and production of publications and educational programmes that popularise knowledge of consumer protection,
• dealing with traders in matters of protection of the rights and interests of consumers,
· implementation of the international obligations of the Republic of Poland concerning cooperation and exchange of information on issues of consumer protection and public assistance,
• collection and dissemination of jurisprudence in matters concerning the protection of consumers, in particular by placing decisions of the President of the Office on the Office’s website.
A very important element of the activities of the President of UOKiK is taking action to eliminate practices that violate the collective interests of consumers, by which should be understood: 
· the use of provisions of standard contracts which have been entered in the register of stipulations of standard forms of contracts that have been pronounced inadmissible,
· breach of the obligation to provide consumers with reliable, accurate and complete information; 
· unfair commercial practices or acts of unfair competition.
It is important, however, to note that it is not the sum of the individual interests of the consumers that is treated as the collective interest of consumers.
In the area of protection of consumers ' interests the following actions may be taken: 
• By adopting a resolution, the President of UOKiK may initiate ex officio investigatory proceedings if circumstances suggest that regulations of the Act may be being violated in matters concerning the protection of consumers’ interests, 
• in the course of proceedings before the President of UOKiK an authorised employee of the Office or of the Trade Inspectorate may conduct an inspection of any trader,
• if a violation of the prohibition of practices which violate the collective interests of consumers is confirmed, the President of UOKiK issues a decision on recognition of the practice as violating the collective interests of consumers and requiring that it cease to be used,
• the President of UOKiK by administrative decision may determine the means of eliminating the lasting effects of violation of the collective interests of consumers,
• the President of UOKiK may, by administrative decision, impose on a trader who uses practices that violate the collective interests of consumers a monetary penalty of no more than 10% of its income in the year preceding the year in which the penalty is imposed and may also impose on the trader a monetary penalty of an amount up to the equivalent of EUR 10,000 for each day of delay in implementing decisions or judgements of courts prohibiting the use of the practices
• The President of the Office may also, by administrative decision, impose on a person who performs a managerial function or is a member of the management body of a trader a monetary penalty of up to fifty times the average remuneration if the person intentionally or unintentionally does not implement decisions, resolutions or judgements that prohibit the use of practices which violate the collective interests of consumers.
• the President of the Office may, on the basis of his findings, direct to the court of competition and consumer protection a motion for recognition of the use by a trader of standard contract provisions as impermissible and also their entry in the register of provisions that have been pronounced inadmissible. It is important to note here that the entry of a given clause as inadmissible is effective in regard to all traders and not only the trader found to have been using the clause,
• The President of the Office publishes the Official Journal of the Office for Competition and Consumer protection in which are published, inter alia: the decisions and resolutions of the President of the Office and judgements of the District Court in Warsaw – the court of competition and consumer protection.

B. [bookmark: _Toc310893055]The actions of consumer ombudsmen

A consumer ombudsman may be a person who has higher education, in particular legal or economic, and at least five years of professional practice. The tasks of county and city consumer ombudsmen include in particular:
• provision of free-of-charge consumer advice and legal information in the area of protection of consumers’ interests,
• submission of proposals on the adoption and amendment of provisions of local by-laws in the area of protection of consumers’ interests,
• dealing with traders in matters of protection of the rights and interests of consumers,
• cooperation with competent city delegations of the Office, with bodies of the Trade Inspectorate and with consumer organisations
Operating in the framework of his powers relating to protection of the rights of consumers, a consumer ombudsman may initiate proceeds on behalf of consumers and, with their consent, join proceedings already in progress on matters of protection of consumers’ interests. In the case of offences that cause damage to consumers a consumer ombudsman acts as prosecutor on behalf of the public. 
A consumer ombudsman is required to send regularly to UOKiK delegations remarks and notifications of problems relating to consumer protection which require action by bodies of government administration.
Representatives of consumer ombudsmen make up the National Council of Consumer Representatives, which operates as a permanent advisory body of the President of UOKiK on matters related to the protection of consumer rights at local authority level.







[bookmark: _Toc310893056]7. The Polish Motor Insurers’ Bureau 

The fourth motor insurance directive[footnoteRef:7] spoken of earlier also established the institution of a compensation body, the role of which is to facilitate obtaining compensation for damage occurring between vehicles that are registered in different Member States. Under the Act on Compulsory Insurance[footnoteRef:8], in Poland the function of compensation body is performed by the Polish Motor Insurers’ Bureau. [7:  Directive 2000/26/EC of the European Parliament and the Council of 16 May 2000 on the approximation of the laws of the Member States relating to insurance against civil liability in respect of the use of motor vehicles and amending Council Directives 73/239/EEC and 88/357/EEC]  [8:  The Act on Compulsory Insurance, the Insurance Guarantee Fund and the Polish Motor Insurers’ Bureau of 22 May 2003 (Journal of Laws No. 124 item 1152 as amended).] 

Members of the PMIB are insurance undertakings engaged in the territory of the Republic of Poland in compulsory insurance against the civil liability of owners of motor vehicles. Membership of the Bureau is compulsory.
The purpose of the PMIB, stated in its statutes, is to facilitate travel to other states by owners of motor vehicles registered in Poland and insured against civil liability by an undertaking that is a member of the Bureau and to guarantee, on behalf of and at the expense of the Bureau’s members, loss adjustment services regarding the use of these vehicles by foreign Bureaux or foreign insurance undertakings in countries where accidents occur. The PMIB also has the task of guaranteeing support for loss adjustment in the case of damage caused in Poland by the owners of vehicles registered abroad. 
The PMIB is liable for damage caused during accidents which take place on the territory of:
· the Republic of Poland and occurred in connection with the use of motor vehicles registered in countries the national offices of which are signatories of the Internal Regulations[footnoteRef:9], [9:  Uniform Agreement between National Bureaux (Official Journal of the European Union of 31.07.2003 – OJL 192 – 2003/564/EC) ] 

· the Republic of Poland and occurred in connection with the use of motor vehicles registered in countries the national offices of which have signed with the PMIB an agreement on mutual recognition of insurance documents and settlement of claims, subject to the existence of a valid Green Card issued by the foreign national bureau, 
· states, whose bureaux are signatories to the Uniform Agreement – Internal Regulations and occurred in connection with the use of motor vehicles registered on the territory of the Republic of Poland, with the exception of motor vehicles owned by members of the armed forces of foreign states and their civilian personnel,
· states referred to in the preceding point, if the injured party is a Polish citizen and the person who caused it concluded a contract of insurance against the civil liability of owners of motor vehicles with a member of the PMIB which has been declared bankrupt or which is in liquidation,
· states, whose bureaux signed with the PMIB an agreement on mutual recognition of insurance documents and the settling of claims that arise from the use of motor vehicles, subject to the existence of a valid Green Card issued by the Bureau,
· states referred to in the preceding point and under the conditions specified in it if the injured party is a Polish citizen and the person who caused the accident held a Green Card issued by a member of the PMIB which has been declared bankrupt or which is in liquidation.
So as to facilitate the pursuit of “cross-border” claims by injured parties, a standard Accident Statement report form has been introduced in the European Union. This document is intended for use by two participants in an accident and in it, in addition to particulars of the vehicles and their owners and of the drivers of the vehicles at the time of the accident, there are also entered particulars of the insurance undertakings insuring the vehicles together with detailed information about the circumstances of the accident and the damage caused. 
Acting as a compensation body, the PMIB, considers claims only in strictly defined circumstances, i.e. when an insurance undertaking or its claims representative fails to provide a justified response to a claim within three months of its receipt, when the insurance undertaking has not appointed a claims representative in the country of the injured party and when it has not been possible to determine the undertaking bearing liability for the damage within two months of the date of the accident. The compensation body does not consider a claim if the injured party has launched court proceedings against the insurance undertaking in which the person who caused the accident was insured against civil liability.
A decision made by the PMIB acting as a compensation body is final. An injured party or a person entitled to compensation is, however, entitled to seek redress through civil proceedings against the insurance undertaking of the owner of the vehicle which caused the damage. 
A separate function performed by the PMIB is collecting and making available information about foreign insurance undertakings in which a person causing an accident was insured and also about their claims representatives in Poland. This information is made available on the written request of injured parties or persons entitled to claim following accidents which occurred on the territory of another state when such persons are resident or have their registered office on the territory of the Republic of Poland.
At the request of a foreign information centre or of residents abroad who are injured parties or persons entitled to claim following accidents which occurred on the territory of another state but were caused in connection with the use of a motor vehicle registered in Poland, the PMIB also establishes and passes on information about the insurance coverage of the user or the owner of the vehicle.
At the same time, the Bureau collects information about accidents that have taken place on the territory of Poland as a result of which persons involved in them died or suffered bodily injury. These data are made available to the insurance undertaking in which the person causing an accident concluded a contract of insurance against the civil liability of owners of motor vehicles.
The obligations of the PMIB, on the one hand, concerning the provision of information on accidents that cause injury and on the competent bodies charged with consideration of claims and, on the other hand, concerning the payment of compensation due in respect of injury caused give significant assistance to injured parties and to entitled persons in the pursuit of their rights. 


























[bookmark: _Toc310893057]8. The Insurance Guarantee Fund

The Insurance Guarantee Fund was created in accordance with the regulations of the Act on Insurance Activities of 28 July 1990[footnoteRef:10], implementing the guidelines of the second motor industry directive[footnoteRef:11]. The specific nature of motor vehicle civil liability insurance in the situation of open intra-Community borders and connected with this the freedom of movement of citizens of Member States by means of transport created the need to establish uniform standards in the field of guarantee systems for this type of insurance. The guidelines contained in the second motor insurance directive, which introduced the obligation on Member States to establish guarantee institutions was the response to the needs identified in this area. [10:  The Act on Insurance Activites of 28 July 1990 (Journal of Laws 1996 No. 11 item 62 as amended) ]  [11:  Council Directive 84/5/EEC of 30 December 1983 on the approximation of the laws of the Member States relating to insurance against civil liability in respect of the use of motor vehicles,] 

The purpose of creating such an institution was to ensure that benefits and compensation are paid to persons entitled to them and to injured parties when damage is caused by an uninsured or unidentified person. An important task of the guarantee institution established was to increase the protection of consumers of insurance services through ensuring the payment of benefits if an insurance undertaking is declared bankrupt.
The Insurance Guarantee Fund began operations in 1991 with its main task then being the payment of compensation and benefits under compulsory insurance against the civil liability of owners of motor vehicles and against the civil liability of farmers for damage caused by uninsured or unidentified perpetrators. The role of institution satisfying claims related to specific classes of insurance in connection with insurers’ bankruptcy was served at that time, however, by the Insurance Protection Fund. When the Act on Insurance Business was amended in June 1995, its competencies were entrusted to the IGF. 
At the present time the IGF is the only institution in Poland that performs the functions of guarantee fund in the area of insurance and the scope of its tasks and the rules by which it functions are governed by the regulations of the law on compulsory insurance[footnoteRef:12] and the statutes of the IGF.  [12:  The Act on Compulsory Insurance, the Insurance Guarantee Fund and the Polish Motor Insurers’ Bureau of 22 May 2003 (Journal of Laws No 124 item 1152 as amended).] 

In Poland benefits under the following insurance contracts are currently guaranteed in the event of the bankruptcy of an insurer: 
· life insurance, for natural persons: 50 per cent of the amount receivable, but no more than EUR 30,000 
· compulsory insurance, only for natural persons: 50 per cent of the amount receivable, but no more than EUR 30,000 
· civil liability insurance for owners of motor vehicles and farmers, for both natural and legal persons: 100 per cent of the amount receivable, within the limits of the applicable guaranteed sums 
· insurance of buildings forming part of an agricultural enterprise, for both natural and legal persons: 100 per cent of the amount receivable, up to the amount of the sum insured.

Membership of the Fund is obligatory with members of the Fund being the following insurance undertakings:
• Polish insurance undertakings which hold authorisations to engage in the business of insurance against the civil liability of the owners of motor vehicles and of the civil liability of farmers (membership begins on the conclusion of the first contract, and ceases at the end of a calendar year in which the undertaking does not conclude any contracts in respect of this insurance),
• foreign insurance undertakings operating on the territory of the Republic of Poland, acting in accordance with the provisions of Polish law and holding authorisations for the above business,
 • in the event of the declaration of bankruptcy or rejection of an application for the declaration bankruptcy or the discontinuance of bankruptcy proceedings, if the insurance undertaking's assets are insufficient even to meet the costs of such proceedings, the following also become members of the IGF:
· insurance undertakings performing activities in the area of life insurance, 
· insurance undertakings performing activities in the area of compulsory insurance of agricultural buildings,
· insurance undertakings performing activities in the area of other kinds of compulsory insurance.
Membership of the Fund in these cases ends on the date of completion of bankruptcy proceedings (membership may be ended earlier on the date of withdrawal by the supervisory authority of the authorisation to engage in the insurance business).
At present the tasks of the Fund include payment of compensation and benefits under compulsory insurance against the civil liability of owners of motor vehicles and the civil liability of farmers for damage caused by uninsured or unidentified persons, settlement of claims in connection with bankruptcies of insurance undertakings, and also the conduct of administrative enforcement of monies due in connection with monitoring of fulfilment of the obligation to conclude compulsory civil liability contracts. 
The Fund possesses its own legal personality and own sources of funds which come, in particular, from payments made by insurance undertakings engaged in business in the area of compulsory insurance against civil liability, the proceeds of fees paid for failure to meet the obligation to conclude contracts of compulsory insurance against civil liability, payments made by insurance undertakings engaged in business in the area of life insurance and in the area of compulsory insurance, proceeds from subrogation claims, reimbursement of benefits paid by the Fund under life insurance contracts and compulsory insurance contracts, proceeds from interest on loans to insurance undertakings accepting a portfolio of compulsory insurance policies and proceeds from deposits made by the Fund. 
Supervision of the Fund’s activity is exercised the Minister of Finance and it is he who, after consulting the authority that supervises the financial market (the Polish Financial Supervision Authority), approves the statutes of the Fund. The Fund is required to draw up an annual report on its activities, which is audited by a chartered accountant, within four months of the end of a financial year. The Fund also provides the Minister of Finance and the supervisory authority with an analysis of the Fund’s finances, which serves as the basis for determining the percentage of compulsory premiums paid by insurers to the Fund. 

A. [bookmark: _Toc310893058]The compensatory function of the IGF 

As noted earlier, the main task of the IGF is compensation for damage caused by road accidents caused by uninsured or unidentified vehicles and damage to persons and property in the field of compulsory insurance against farmers’ civil liability caused when a farmer has not concluded a contract for such insurance. It should be noted, however, that the IGF does not pay benefits under contracts of compulsory insurance against the civil liability of owners of motor vehicles and against the civil liability of farmers for damage to property and persons caused:
· to the owner of the vehicle by the driver of the vehicle
· to a farmer by a person who works on his farm or is a member of the same household as the farmer
The Fund does not pay compensation to injured parties if it is possible to satisfy their claims under voluntarily-contracted insurance contracts (e.g. comprehensive or transport insurance). In such cases the IGF meets only that part of a claim that is not settled under these contracts. 
A person who is entitled to compensation may report his claim to the IGF through any insurance undertaking engaged in business in the field of insurance against the civil liability of the owners of motor vehicles and against the civil liability of farmers, and that undertaking may not refuse to accept the lodging of the claim. After receiving the claim the insurer is obliged to carry out procedures to establish the legitimacy and the reasonableness of the claim and the amount of compensation, and to send the documentation collected in the case to the IGF. The insurance undertaking has to inform the claimant of the actions it is taking. Payment by the Fund of compensation due should be made within 30 days of the date of receiving the file on the claim from the insurer.

B. [bookmark: _Toc310893059]The assistance function of the IGF 

Another function performed by the IGF, one which is extremely important from the standpoint of the interests of consumers of insurance services, is its assistance function, which consists of making it possible for the Fund to provide repayable financial assistance to an insurance undertaking that takes over a portfolio of compulsory insurance contracts (vehicle owners’ civil liability or farmers’ civil liability) from another insurance undertaking that is threatened with bankruptcy. This aid is extended in the form of a loan of money extended at the request of the insurance undertaking accepting a portfolio if its own funds and assets do not guarantee fully its solvency and the loan may be used only to satisfy claims arising from insurance contracts in the portfolio accepted. The purpose of this aid is to maintain insurance coverage under contracts concluded by an insurance undertaking that falls into financial trouble and, indirectly, also to ensure greater stability of the insurance market. The Fund monitors the proper use of funds from the loan by the insurance undertaking.

C. [bookmark: _Toc310893060]The informational function of the IGF 

A very important task of the IGF, which makes it possible for injured parties to pursue claims and at the same time meets the requirements of the fourth motor industry directive[footnoteRef:13], is the conduct of an Information Centre which registers and makes available data containing information on:  [13:  Directive 2000/26/EC of the European Parliament and the Council of 16 May 2000 on the approximation of the laws of the Member States relating to insurance against civil liability in respect of the use of motor vehicles and amending Council Directives 73/239/EEC and 88/357/EEC] 

· contracts insuring against the civil liability of owners of motor vehicles,
· contracts of comprehensive insurance of motor vehicles,
· participants in accidents causing damage that give rise to the liability of an insurance undertaking covered by contracts insuring against the civil liability of owners of motor vehicles,
· participants in accidents causing damage that give rise to the liability of an insurance undertaking covered by comprehensive insurance contracts of owners of motor vehicles,
· representatives for the settlement of the claims of any insurance undertaking and the compensation body set up in each Member State.

Data collected by the IGF may be made available:
· to an injured party or a person entitled to compensation or to another entity, if it demonstrates a legitimate interest in its receipt in connection with injury caused, in the area concerning insurance against civil liability of owners of motor vehicles,
· to the owner of a motor vehicle who has concluded a contract of insurance against civil liability in the area of data concerning claims reported and payments of compensation under that contract in connection with events giving rise to the liability of the owner or the absence of such events,
and also:
· to the Human Rights Defender, the Financial Supervisory Authority, insurance undertakings, the Polish Motor insurers Bureau (in the area of insurance against the civil liability of owners of motor vehicles), the Insurance Ombudsman, the Polish Chamber of Insurance, to the body that maintains the central register of vehicles by electronic transmission of data, and also to a court or public prosecutor insofar as they are needed for proceedings that are under way.
The maintenance by the IGF information Centre, which contains detailed information concerning both insurance contracts and accents causing damage, and the opportunity that injured parties in road accidents have of obtaining this information without charge, to a significant extent helps injured parties to pursue their claims resulting from road accidents, particularly in situations where they are unable to identify for themselves the person who caused the damage or the undertaking with whom that person concluded an insurance contract. 


9. [bookmark: _Toc310893061]The Arbitration Tribunal of the Polish Financial Supervisory Authority as an alternative method for the settlement of disputes between participants in the insurance market

One of the tasks entrusted to the Polish Financial Supervisory Authority by the regulations of the Act on Supervision of the Financial Market of 21 July 2006 is creation of opportunities for the amicable and conciliatory settlement of disputes between participants in the financial market, and in particular of disputes arising from contractual relations between entities that are subject to supervision by the PFSA and recipients of services provided by those entities. This regulation became the basis for the creation of the Arbitration Tribunal of the PFSA. 
The Tribunal began its operations on 31 March 2008. Organisations representing both entities supervised and customers of financial services were consulted on the Draft Rules of Procedure of the Arbitration Tribunal of the PFSA. The President of the PFSA appointed 38 representatives of academic study of and practitioners active in the Polish financial market, including:
• 14 people holding PhDs,
• nine holders of post-doctoral qualifications or professors,
• seven solicitors, and
• one advocate.
The Arbitration Tribunal of the PFSA considers disputes about both property and non-property rights which are capable of being the subject of arbitration between all the participants in the financial market, and in particular disputes arising from contractual relations between entities subject to supervision by the PFSA and recipients of services provided by these entities. The minimum value of the subject matter of a dispute is PLN 500 but, if the plaintiff is a consumer, the President of the Tribunal may decide to consider an issue the value of the subject matter of which is less than PLN 500. There is no upper limit to the value of a dispute which is to be the subject of proceedings before the Arbitration Tribunal. 
In the initial period of its operations the Arbitration Tribunal conducted appropriate arbitration proceedings or arbitration proceedings preceded by mediation. In February 2009, in response to the situation in the financial market, the functionality of the Arbitration Tribunal of the PFSA was expanded to include the possibility of conducting mediation proceedings before the Tribunal itself. Amendments were made to the Rules of Procedure which allow the parties to a dispute to agree only to mediation proceedings so that if mediation is unsuccessful a separate agreement between the parties is required in order to have the dispute settled by the Arbitration Tribunal. The list of mediators who have relevant qualifications and the experience necessary to perform this function was appropriately extended. 
Amicable settlement of disputes involving consumers is in its initial phase of development in Poland and arbitration tribunals cover only individual, selected areas of commercial activity. It does appear, however, that in view of its significantly easing matters for consumers, the simplified procedure, the lower fees and its faster procedure in comparison with the common courts, arbitration should be developed and vigorously promoted and supported. Taking into account the ever-increasing number of complaints by consumers of financial services and also the continuing emergence of new, complex products and services, the functioning of alternative methods of dispute resolution is particularly needed. 
The experience to date of the Arbitration Tribunal of the PFSA indicates that there is great interest among consumers in arbitration of situations of conflict with financial institutions. Obtaining the consent of a financial institution to amicable settlement of a dispute remains a problem and action is, therefore, being taken to promote such proceedings in the situations of disputes. So as to spread information about the Arbitration Tribunal an informational-educational brochure on the Tribunal has been placed on the PFSA website and material is being published in the national press to promote the Arbitration Tribunal of the PFSA. 
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